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MNTAH-SA0AHWE
Ha BbIMNO/IHEHWNE BbIMYCKHOW KBaMTNUKALWOHHON paboThl
obyvatowencsa MNonmkosoii Bapsape UropesHe, rpynnsl MHOP-21

1 Tema BKP: «AKTyanbHble npo6nembl MNPUBIEYEHUS K  OPUANYECKONR
OTBETCTBEHHOCTU 3a (DUKTMBHOE OaHKPOTCTBO», YTBEPXAeHa npukasom «[AB®
BABT MuH3koHOMpa3sutna Poccum» ot « A3 » SP 2023r. Ne S3

2. HayuHbIi1 pykoBoamTenb: bapcykoBa JInHa VIBaHOBHa, KaHAMAAT HOPUANYECKMX
HayK, [IOLLeHT, JOLEHT Kageapbl OpUCnpyaeHLUN.

3. Llenb paboTbl: KOMMNJEKCHOE 1 BCECTOPOHHEE U3YUYeHUe MHCTUTYTa PUKTUBHOIO

6aHKpOTCTBa, a TakKXXe r|p06ne|v| npuBAEYEHNA K POpMAI/I‘-IECKOVI OTBETCTBEHHOCTMN,
3a lIZIIZB.HHI:II‘/JI B4 9KOHOMWNYECKOTIO MPECTYMNAEHNA.

dopmupyemble KomneteHuMn:YK-1, ¥YK-4, ¥YK-6, OlNK-1, OrkK-2, Ork-3, Orik-
4, OMNK-5, OMkK-6, OrkK-7, rNK-1, rNkK-2, rK-3, rNMK-4, rk->s.

5. KaneHaapHblii nnaH BbINOMHEHMS BbIMYCKHON KBaNUUKaLNOHHOW paboTbl:

Ne n/n  HauWmeHOBaHMe 3TanoB CPOK BbIMOHEHNS OTMETKA 0 BbIMOMHEHUN
1 1rnaea 01 deBpansa 2023 .

2 2 rnaea 10 maa 2023 T.

3. 3 rnaea 01 okTa6psa 2023 T.

4 BKP B uefiom 05 pekabpsa 2023 .



«[]anbHEeBOCTOUHbIN unnan PegepanbHOro rocyapCTBeHHOro 60AKETHOIO
06pa3oBaTe/IbHOro yupexxaeHns BbICLLIEro obpasoBaHns «Bcepoccuinckas
aKafeMuns BHeLHed Toprosan MuHUCTepCTBa 3KOHOMUYECKOIO PasBUTUA

Poccuitickon depepaymm»

OT3blB HAYUHOIO PYKOBOAWNTENA
Ha BbIMYCKHYIO KBaNUMUKALMOHHYIO paboTy

obyvatoweics Monmkoso Bapeapbl ropeBHbI
HanpasneHne noarotoBkn 40.04.01 «HOpucnpypeHuusa»,  HanpabBneHHOCTb
(npodmnb) «MpegnpnHMMaTeIbCKOe, KOMMEPYECKOE MPaBo».

Tema BbINYCKHOW  KBaNM(PUKaUMOHHOW  paboTbl:  AKTyanbHble Mpo6aemsbl
NMPUBEYEHNA K FOPUANYECKON OTBETCTBEHHOCTM 3a PUKTUBHOE GAHKPOTCTBO.

1. AKTyanbHOCTb, Ueb W 3ajgavyn uccnegoBaHus. Ponb rocygapctea B
pPerynnpoBaHum 3KOHOMMUYECKMX OTHOLUEHUW AO/KHA 6biTb AOCTATOYHO BbICOKOWA
AN TOro, 4tobbl He [AONYCTUTb KPUTUYECKUX 3HAYEHUIN KPUMUHAaNM3auum
9KOHOMWUKM B BUAe (DUKTMBHOro GaHKpoTcTBa. lMpaBooxpaHuTenbHas, cyaebHas
cuctema npusBaHa oOrpaxgaTb 3KOHOMWKY, rpaxpgaH OT MOLUEHHMYECTBa,
MPecTYNnHWKOB W 3aliuuiaTb npaea, COOGCTBEHHOCTb W AOCTOMHCTBO BCEX, KTO
cobnofaeT 3aKOH M 4YeCTHO BedeT CBOWM 6M3Hec. PacnpocTpaHeHue (UKTUBHbLIX
6aHKPOTCTB FPO3UT MOBbILEHNEM YPOBHS 6€3paboTuLbl, YKIOHEHUEM OT ynnaTbl
Ha/IoroB, YBENMYEHWEM KOPPYMMUPOBAHHOCTU TOCYAAPCTBEHHbIX CAYXawmx |
npefcTaBuUTeNein Cyfenckoro Kopnyca, MOHoOMNoAM3aLmen psga CerMmeHTOB PbIHKa,
paspyLlleHneM W crnagoMm nNpou3BOACTB, YTPaTo KOHKYPEHTOCMOCOBHOCTH,
AvcKpeauTaumein npefctasmTenend  (efepasibHOW U pernmoHanbHOM  BfacTew,
yXyALWeHNeM WHBECTULMOHHOIO KAuMmaTa, akTuBM3aumMein npoLeccoB OTMbIBAHUA
feHer, geopMauuneid nNpaBoBOM WAEONOTMW M pacnpoCcTpaHEHWEM NpPaBOBOro
HUTMNM3Ma. B 3TOI CBA3WM aKTyanbHOCTb [aHHOW TeMbl UCCNef0BaHUSA OYeBUAHA.
Llenbto  mccnefoBaHUsA  ABNSETCA  KOMIMJIEKCHOE W BCECTOPOHHEE  U3yYeHue
MHCTUTYTa (UKTUBHOrO 6aHKPOTCTBa, a TakKXke npo6/feM MpuBEYEHUS K
OPUANYECKOM OTBETCTBEHHOCTW 3a AaHHbIN BMA 3KOHOMWYECKOro NpPecTynseHuns.
[na pocTumkeHns cHopMynMpoBaHHON LeM HEOOXOAMMO pelleHue crefyroumx
3agay: 1 PackpbliTb WCTOPWUIO CTaHOBMIEHWA WHCTUTYTa HECOCTOATENIbHOCTU
(6aHkpoTcTBa). M3yunTb NOHATUE M NPU3HAKN (DUKTMBHOIO BGaHKPOTCTBA, a TakXe
NpaBoOBOEe peryanpoBaHuve AaHHOro MHCTUTYTa; 2. [JaTb 06LLYIH0 XapaKTepucTUKu
npoueayp, BBOAUMBIX MNpU OGAHKPOTCTBE HOPUANYECKUX W (U3MYECKMX nny; 3.
Pa3obpaTb OOBLEKT M CYOBLEKT (PMKTMBHOIO OGAHKPOTCTBA, €ro OOBLEKTUBHYK U
CYObeKTUBHYK  CTOpPOHbI; 4. CpaBHUTb (MKTMBHOE U MpefHaMepeHHoe
6aHKpoTCTBO. O603HAUYNTL PasNNYnUA AaHHbIX 3KOHOMWUYECKUX MPECTYnieHui; 5.
[atb 06Uyl  XapaKTepUCTMKY  BWAOB W  OCHOBaHW  HOPUANYECKOW
OTBETCTBEHHOCTU 3a PUKTUBHOEe 6AHKPOTCTBO, 060CHOBATb NMOPAAOK N NPO6/eMbl
NpuBMeYeHNss K TakKoW OTBETCTBEHHOCTM; 6. O603Ha4YNTL MPUOPUTETHbIE
Hanpas/fieHNs COBEPLUEHCTBOBAHUA MexaHu3Ma MNpPOTUBOAENCTBUA (UKTUBHOIO
6aHKpOTCTBA.



2. O630p nNuTepaTypbl Mo Teme WcCCAefOBaHUA. 3HAYMMOCTb KOMMJIEKCHOIO
nccnefoBaHns (PUKTUBHONO 6aHKPOTCTBA, a TakXKe MNpob6neM npuBaeYeHUs K
IOPUANYECKO OTBETCTBEHHOCTM 3a (UKTUBHOE OGAHKPOTCTBO 06bBACHAETCA
OTCYTCTBMEM B COBPEMEHHOM MpaBOBeAeHUN (DYHAAMEHTa/IbHbIX Hay4YHbIX TPYAOB
No AaHHON Teme. lNMpeACTaBNEHHOW TeMe WCCNeAoBaHUA MOCBALWEHbI Pa3/iMyHble
Hay4Hble paboTbl aBTOPOB. K HUM cnefyeT OTHeCTU paboTbl TaKUX aBTOPOB Kak, C.
X. AbpypaxmaHoBa, O. A. lMonoBa, E. C Muporosoit, A. A. KypbatoBa, B. B.
ButpsaHckoro, b. B. BomkeHkuHa, J1. [. layxmaHa, C. I. [puwaeson, T. B.
[octokoBoil, A. 3. XXanuHckoro, A. B. VrowmnHa n HeKOTOpbIX Apyrux. PaboTbl
Ha3BaHHbIX aBTOPOB W YYEHbIX BHECNWN OMnpefesieHHYK SCHOCTb B paspelLeHue
npo6siemMbl NPUBNEYEHUA K HOPUANYECKOW OTBETCTBEHHOCTU 3a (MKTUBHOE
6aHKpoTCcTBO. Kaxkgoe npoBefeHHOe WCCnefoBaHVe BblleyKa3aHHbIX aBTOPOB
npeacTaBnser co60i  6GECCMOPHYK  HayuyHykt LUeHHOCTb. Mexay Tem, B
JOKTPUHANbHBIX  MpeAcTaBfieHUAX 00  OTBETCTBEHHOCTM 32  (DUKTMBHOE
6aHKpPOTCTBO, OCTaeTCA HEMasIO HepeLleHHbIX BOMpPOCOB.

3. MeTogmuka wuccnefoBaHusa. MeTogonornyeckas OCHOBa  MCCNeAoBaHuUA
npefAcTaBneHa BCEOOLWMM ANANEKTUYECKMM METOAOM HAy4YHOro Mo3HaHWsA, Mbl
onupanncb Ha psg o6LieHayyYHbIX METOAO0B WCC/efOBaHUA: aHain3 W CUHTES,
NHOYKUMA U JefyKumns, popmMasbHO-I0rnyecknin metof. Mcnosib3oBaHbl MeTOAbI
CpaBHEHWSA, ONUCaHWA, MHTeprnpeTauumn, TeopeTUYecKue MeTogbl (hopManbHOW W
ANaneKTUYeCcKOn  fIOTUKKW,  WUCTOPUKO-MPABOBOA U CPaBHUTE/NIbHO-MPaBOBOM
MeTo/bl.

4. MNpaKTu4yeckas N TeopeTnyveckas 3Ha4MMOCTb Pe3y/ibTaTOB MCCNef0BaHUSA.
MpakKTnyeckasd 3HAYMMOCTb pPaboTbl: CHOPMY/IMPOBAHHbIE BbIBOAbLI MOryT ObITb
MCMNOJIb30BaHbI B npouecce COBEpPLUEHCTBOBAHNS 3aKOHOAATeNbCTBA,
pernamMeHTMpyrowero MHCTUTYT OGaHKpoTcTBa B Poccun.  TeopeTmyeckas
3Ha4YMMOCTb WCCNefoBaHMA NpeAonpefenseTca ee KOMMIEKCHbIM XapaKTepoM.
CucTtemHass HanpaB/IEeHHOCTb WCCNefoBaHUA MO3BONMAET MPOACHUTL CYLLHOCTb
6aHKpPOTCTBA, €ro CBA3b C K/KOUYEBbIMU MOHATUAMU U MHCTUTYTaMM FpaXKLaHCKOro
W npeanpuHMMaTeNbCKOro npaea. [10NOXKEHWS W BbIBOAbI  MOryT  OblTb
MCNONb30BaHbl ANA AafbHEWLeil HayyHOW pa3paboTKM Uenoro psga npobénem:
MOHATUE, MPU3HAKN N NPABOBOE peryampoBaHve PUKTUBHOIO 6aHKPOTCTBa; 06LLan
XapakTepMcTuka npouefyp, BBOAMMBIX Mpu 6GaHKPOTCTBE HOPUAMYECKUX W
(hM3nMyeckux nuy; oblias xapakTepucTuka BUAOB M OCHOBaHWN HOPUANYECKOMN
OTBETCTBEHHOCTM 3a (PMKTMBHOe OaHKPOTCTBO; MOPSAJOK U Npob6nembl
MPUBEYEHNS K OPUANYECKON OTBETCTBEHHOCTU 33 PUKTUBHOE GAHKPOTCTBO.

5. AHann3 cofep>XaHuUsA BbIMYCKHOW KBaU(UKauMoHHOW paboTbl (KpaTkas
XapakKTepucTMkKa Kaxaoro pasfena, oOueHKa YMeHWA aHanmsnpoBaThb,
o6ob6bwartb, Aenatb BbIBOAbI). lNMpeAcTaBneHHas BbINMYCKHas KBa/MPUKaLWUOHHAsA
pabota n eé copepxaHuWe MOMHOCTbID COOTBETCTBYHOT 3aZaHHOW TeMe, MNaHy,
3aKpenieHHOMY HanpaB/IEeHUIO Hay4YHOro WUCCNefoBaHuA, a TakXKe TpeboBaHUAM,
NpeabABAsAEeMbIM K BbIMYCKHbIM KBa/IMPUKALMOHHLIM paboTam.

[aHHasa paboTa COCTOMT W3 BBefEHWA, TpexX r/fiaB, 3aK/lYeHUs W Chucka
MCNOMb3yeMbIX NCTOYHUKOB.



PaboTa MMeeT nMpaBW/IbHO COCTaB/IEHHYD  6ubnuorpaguio, NOrMYecKyro
CTPYKTYpY, 06ecneynBaroLLyt0 pacKpbiTe TEMbI.

BBefeHne cofepXuUT 06Uyl MHOpMauMo No BblGpaHHOW Teme: onpefesieHa
aKTya/lbHOCTb TeMbl, 0OBEKT W npeAMeT uccnefoBaHus, ChopMynmpoBaHa Lesb
nccnefoBaHUs M CToAWMe Mepes aBTOPOM 3afayun, NpuBefeHa TeopeTuyeckas u
npaBoBasi OCHOBbl WCC/eflOBaHMA, a TakKXe HeKOTOpble Apyrve o6s3aTeflbHble
3N1eMEHTbI BBeEHUS.

B nepBoil rnaBe nocnefoBaTe/lbHO pPacKpbIBalOTCA BOMPOCbI  CTAHOBJIEHUA
WHCTUTYTa  HecocTosATeNlbHOCTM  (6aHKpoTcTBa).  MIHCTUTYT  (PUKTUBHOIO
6aHKpoTCTBa; 00LWlad XapakTepucTuka npoueayp, BBOAMMBLIX MNpU GaHKPOTCTBE
IOPUANYECKMUX M (PU3MYECKMX  NAL;  MOHATWe, TNpPM3HAKM U MpaBoOBOe
perynuposaHve MUKTUBHOIO 6aHKPOTCTBA.

Bo BTOpoi rnaBe uccnegoBaHa obLlas XapakKTepucTuka 06bekTa M 06bEKTUBHOWA
CTOPOHblI  (PUKTMBHOrO 6aHKPOTCTBA, CYO6BLEKTbI (PUKTUBHOINO 6GaHKPOTCTBA,
cneungurka cybbeKTUBHONM CTOPOHbLI; OTANYME DUKTUBHOFO OT MpeAHaMEPEHHOrO
6aHKpPOTCTBA.

B TpeTbel rnaee nposefeH aHanv3 o6LWend XapaKTepucTUKW BMAOB M OCHOBaHWM
IOPUANYECKO OTBETCTBEHHOCTM 3a (UKTUMBHOE 6GaHKPOTCTBO, MOPSAOK MW
npo6siembl NPUB/IEYEHNS K HOPUANYECKOW OTBETCTBEHHOCTU 33 (PUKTUBHOE
0aHKPOTCTBO, MPUOPUTETHbIE HarMpaBfeHNss COBEPLUEHCTBOBAHUSA MeXaHuU3Ma
NMPOTMBOAENCTBUA PUKTUBHOIO 6aHKPOTCTBA.

3aknto4veHne oYopmaseT NOMyYeHHbIe B X0A4e UCCNea0BaHNA BbIBObI.

B paboTe packpbiTa 3asB/ieHHas TeMa B CTPOrOM COOTBETCTBUM C COAEpP>KaHWeEM.
Kaxablii 3/1eMeHT OCHOBHOW 4acTu npeacTaBnseT CO60M 3aKOHYEHHbIN B
CMbIC/IOBOM OTHOLIEHWUM (PpParmMeHT BbIMYCKHOW KBaM(PUKALUOHHON paboTsl.
Kaxpas rnaesa 3akaH4MBaeTCA BbIBOAAMM, MO3BONSAOWMMMN NEPENnTU K U30XKEHUIO
Cneflytollero marepumana.

PaboTa HanucaHa B Hay4YHO-Nyo6/MLUCTUYECKOM CTUNE WU3N0XEHUs MaTepuana c
aneMeHTamMn Hay4Ho-[enoBoro. Marepuan nU3noXxeH nocrefoBaTe/bHO, IOTMYECKU
rpamoTHO, CBf3aH rNaBamMy, KOTOpble CcOfepXXaT BbIBOAbl WM YMO3aK/IHYEHUS,
MONy4YyeHHble B pe3y/nbTaTe NpPoBeAeHUs aBTOPOM COOGCTBEHHOrO aBTOPCKOrO
nccnefoBaHus, 10rM4ecKn npaenibHO 060CHOBaHbI.

6. OueHKa cTeneHn 060CHOBAHHOCTWU W AOCTOBEPHOCTU MOJIOXEHWA, BbIBOAOB
N pekomeHaauui. T[locne TUlaTeNIbHOrO O0O3HAKOM/IEHMS CO CTPYKTYpOil u
cofepXXaHnem paboTbl MpeacTaBnseTcss BO3MOXHbIM cfefnaTb 3aK/l4YeHue, 4To
OHa BbIMOJ/IHEHA CAMOCTOATE/NIbHO, 0O6POCOBECTHO, C OMpPeAe/IEHHbIMMN 3/IEMEHTaAMU
TBOPYECKOro noaxoja u oTBevaeT NpeabsBNeHHbIM TPeOOBaHUAM.

7. HoBM3Ha MONYYEHHbIX pPe3ynbTaToB WCCNEAOBAHUA U JINYHbIA BKIaf4
aBTopa. Hay4yHaa HOBM3Ha paboTbl onpeaenseTcs TeM, YTO aBTOPOM MPOBEAEHO
KOMMNMEKCHOe  uccnefoBaHMe  NpobneM  NPUBAEYEHUA K HOPUAUYECKONR
OTBETCTBEHHOCTM 3a (MKTUBHOEe 6AHKPOTCTBO. BbisiBNeHbl HeAoCTaTKM B
NpaBOBOM peryimpoBaHUM [aHHON 06/1acTV U NpPeaoXXeHbl NYTU UX PeLueHus.
Hay4yHas HOBM3Ha paboTbl OnNpeaenseTca Kak camoil NOCTaHOBKOW Npo6aembl, Tak
M MNOAXOAOM K ee WCCNefoBaHWD C Y4YeTOM He[oCTaTOYHOW CTeneHun ee
pa3paboTaHHOCTM Ha CErOAHAWHWIA [eHb.



8. [JOCTOMHCTBA M HeAoCTaTKM MO cofep)XXaHuto U OPOPMNIEHUIO BbIMYyCKHOW
KBa/IM(PMKaLNOHHOMW  paboTbl. ABTOp MOKasan  yMmeHue pabortatb C
HOPMaTUBHbIMW MPaBOBbIMK aKTamu, C NEPUOAUNYECKUMU U3[AHMAMU, NPaBUNIbHO
M CaMOCTOATEeNIbHO pewaTb TeopeTMYeckme 3afjayn, B TOM uuc/ie pJasatb
OLLeHOYHble XapaKTepUCTUKK W AenaTb BblBOAbI. ABTOP MCMO/b30Bas JOCTAaTOYHOE
KO/IMYeCTBO MCTOYHMKOB (60nee 70 MCTOYHMKOB), YTO OTPa3nNOChb Ha rny6uHe
aHanm3a v NoJsIHOTe PacKpbITUS TeMbI.

HecOMHeHHbIM [OCTOMHCTBOM paboTbl ABNAETCA WMCNOMb30BaHME MNPUMEPOB
cyfebHOM  npakTUKW, 4YTO HarnsggHoO  MoKasblBaeT  aKTya/lbHOCTb  TeMbl
nccnefoBaHUSA M TBOPYECKUIA NOAXOA K €€ pacKpbITUIO.

[aHHasa paboTa ogopmneHa akKypaTHO, aBTOP MPOLEMOHCTPUPOBAN YMeHUe
cthopmynupoBatb Mpobnemy, BnafeHWe MOHATUAHBIM U TEPMUHONOTUYECKUM
annapaTtom,  AOCTaTOYHbIA  YpOBeHb  FPaMOTHOCTM, BK/IKO4Yasas  BnafeHue
(PYHKUMOHANbHbIM CTWNEM Hay4YHOr0 W3/10XKeHWs, paboTa HamMcaHa XOpPOLIUM
NNTEpPaTypHbIM M MPOEeCCUOHANbHBIM S3bIKOM.

9. Bonpocbl 1 3amevaHuns. OTCYTCTBYIOT.

10. O6wan oueHKa paboTbl. M3M10XeHHOe Bbilwe MO3BONAET cAefnaTb BbIBOA O
TOM, 4TO BbINYCKHad KBafMuKauMoHHas paboTa npeAcTaBnsieT  coboiA
CaMOoCTOATe/IbHOEe UCCNnefoBaHWe, B KOTOPOM Ha BbICOKOM YPOBHE PacKpbIThl
MoCTaB/EHHbIE BOMPOCHI M Npobaembl. PaboTa MOXET ObiTb AONYLLEHA K 3aLLUTE W
3aCny>XMBaeT BbICOKOI MOMNOXKUTENIbHON OLEHKMN.

CBefleHnA 0 Hay4YHOM PYKOBOAUTENE:

®.1N.0.: bapcykoBa J/InHa ViBaHOBHa

[OMKHOCTb: JOUEHT Kaeapbl OpUCnpyaeHLnm

MecTo pa6oTbl: AB® ®IEOY BO «Bcepoccuiickas akafieMums BHELLUHEN TOProsnu
MWHUCTEPCTBA 3KOHOMMYECKOr0O pa3BuTua Poccuiickoin ®efepaunm»

YyeHad cTeneHb: KaHAMAAT PULANYECKNX HAYK

Y4yeHoe 3BaHME: AOLEHT

Moanuceb Nata: «05» neka6ps 2023 T.



«[lanbHeBOCTOUHBIV thunnan PefepanbHOro rocyaapCTBEHHOMO GHOKETHOMO
06pa30BaTe/IbHOr0 YUPEXAEHNs BbICLLEr0 06pa3oBaHNs «Bcepoccuinckas akagemms
BHELLHel ToproBnn MUHMUCTEPCTBA SKOHOMMYECKOT 0 Pa3BUTUA
Poccuiickort ®efepaumms»

PELIEH3A
Ha BbINMYCKHYI0 KBa/IMPUKALMOHHYIO paboTy

obyyatoLLericst MonnkoBoi Bapeapbl ropesHbl,
HanpasneHne nogrotoskun 40.04.01 «KOpucnpyaeHLmsy», HanpaBieHHOCTb (NPogub)
«[pegnprHMMaTe/IbCKoe, KOMMEPUYECKOe NpaBo».

Tema  BbIMYCKHOW  KBa/IM(IMKALUMOHHOW  paboTbl:  AKTyasibHble  Mpob/embl
NPUBIEYEHNS K OPUANYECKON OTBETCTBEHHOCTM 3a (DUKTMBHOE 6AHKPOTCTBO.

1. AKTyanbHOCTb, LIeNb 1 3324 UCC/IeA0BaHNS.

Tema nccnefoBaHUs, BbIMOMHEHHOTO MaructpaHToM [FonukoBoW B. ., BHe BCAKOro
COMHEHWs, aKTyaslbHa. HeobxoamMMocTb ry6oKoro uaydeHusi npobnem, o6pasyrolmx
NpeaMeT NPeAcTaBEHHOrO ANA PELEH3NPOBaHNS UCCNeaoBaHMs, 06YyCOBNEHa, NpexXae
BCEro, HeAOCTaTOYHON CTeneHbl M3YUYEHHOCTU MHCTUTYTa (IMKTUBHOrO GaHKPOTCTBA, a
TaKKe Npob6neM MpUBMEYEHUS UL, K FOPUAMYECKOA OTBETCTBEHHOCTW 3a AaHHbIA B[
9KOHOMMYECKOro MPecTyn/neHns B coBpeMeHHOW Poccn. COOTBETCTBEHHO M3GPaHHOMY
AN UccnefoBaHUA MpeaMeTy, aBTOp paboTbl MocTaBunia neped CO60M M yChewHo
pelinna cneayrolimMe WCCnefoBaTeNbCKME 3a4adun: PaCKpbiTb WCTOPUIO CTaHOB/EHMS
MHCTUTYTA HECOCTOATENIbHOCTU  (6AaHKPOTCTBA); M3YUMTb MOHATME W MPU3HAKK
(PMKTMBHOrO 6aHKPOTCTBA, a TaKXXe MPaBOBOE PErynMpoBaHMe AaHHOr0 UHCTUTYTA; AaTb
00LLYH0 XapaKTepUCTMKY MpoLeayp, BBOAUMBbIX NP OGaHKPOTCTBE HOPUAMYECKMX W
(hmsnuecknx nuu; pas3obpatb OOLEKT U CYObEKT (MKTMBHOIO 6aHKPOTCTBA, €ro
OObEKTMBHYK) U CYOBEKTUBHYH) CTOPOHbI; CPaBHUTb (PUKTMBHOE W MpeAaHaMepeHHOe
0aHKPOTCTBO; 0603HaUWNTb Pa3NUMA  AaHHbIX 3KOHOMWYECKUX MPEeCTynneHuid; aaTb
00LLYH XapaKTepUCTUKY BWAOB W OCHOBaHWIA HOPUANYECKOW OTBETCTBEHHOCTM 3a
(hMKTMBHOEe 6GaHKPOTCTBO, 0OOCHOBATb MOPSAOK M NPOGMEMbl MPUBMEYEHMSI K TaKol
OTBETCTBEHHOCTU; 0003HAuUWTb MNPUOPWUTETHbIE HAaMpPaB/EHWS  COBEPLLEHCTBOBAHWS
MexaHu3Ma NpPoTUBOAENCTBUA PUKTUBHOMY GAHKPOTCTBY 1 Ap.

2. O630p NUTepaTypbl MO TEMe UCCNe0BaHMSI.

B npouecce paboTbl Haf BbINOHEHWEM MOCTaB/IEHHBIX WCCNef0BaTE/IbCKMUX 3a4aq
maructpaHT lonmkosa B. W. u3yumna HayudHble TpyAbl MHOTMX 3ameyare/lbHbIX
YUeHbIX, MOCBSALLEHHbIE KaK HEMocpeACTBEHHO CaMO TemMaTuke paboTbl, Tak U 06LMM
BONpOCaM TEOpPUW TPaXKAaHCKOro npasa. TeopeTUYecKoi OCHOBOW paboTbl MOCAYXWUN
nccnegoeaHns C. X. AbaypaxmaHosa, . A. Tlonosa, E. C Tluporosoin, A. {.
Kyp6atosa, B. B. ButpsHckoro, b. B. BomkeHkuHa, J1. [. MayxmaHa, C. . ['pywaeBoi,
T. B. JoctokoBsoit, A. 3. XKanmHckoro, A. B. VrowwnHa n gp.

3. MeToarKa uccneaoBaHus.
MeTOA0M0rMMUYECKYHO OCHOBY WCC/EA0BaHNS TPAAMLIMOHHO COCTaBMAM OBLLEHAYUHbIE W
YaCTHOHAYYHble METOAbl HAyyHOro MO3HAHUA. SMMUPUYECKYIO OCHOBY WCCMENO0BaHNSA



CoCTaBWM  MaTtepuasibl  CyfgebHOM UM NpaBOMPUMEHUTENbHON  MPakTUKM B
COOTBETCTBYHOLLIEN 06/1aCTH.

4. MpaKTuyeckas 1 TeopeTnyeckasi 3HaUMMOCTb pPe3y/ibTaToB 1CC/el0BaHNS.
MpakTuyeckast 1 TeopeTUYecKas 3HaYMMOCTb Pe3y/bTaToB UCCNe0BaHMS 3aK/0YaeTCs B
TOM, 4TO aBTOPY paboThbl YAanoCb CHOPMYNMPOBaTh HEKOTOPbLIE MPEASIOKEHNS MO
PELLEHUIO MPOGAEM MPUB/EYEHNS NUL, K HOPUANYECKO OTBETCTBEHHOCTM 3a (IUKTUBHOE
6aHKPOTCTBO B COBPEMEHHOI Poccum.

5. AHann3 cofiepXXaHns BbINMYCKHOM KBa/MDUKALWMOHHON paboTbl (KpaTKas
XapaKTepucTuUKa Kaxkaoro pasaena, oLueHKa YMeHWii aHann3npoBaTh, 0606LLaTh,
fienatb BbIBOAbI).

CTpyKTypa paboTbl onpeaeneHa ee LeNbO 1 3agadyamn. BbinyCcKHas KBanMMKaLMOHHAS
pabota MNonnkoson B. . cOCTOMT M3 BBeAEHWS, TPEX [NaB, 3aK/IOYEHUS U CrCKa
MCMO/b30BaHHbIX UCTOYHWKOB. B MepBOl rnaBe PacKpbiBatOTCA MCTOPUS CTaHOB/EHUA
MHCTUTYTa 6aHKPOTCTBa N TEOPETUYECKME OCHOBbI 3TOr0 MHCTUTYTa. BO BTOpON rnaBe
NPOM3BOAUTCSH aHaIM3 OOBEKTUBHBLIX W CYOBLEKTUBHBLIX MPU3HAKOB (PUKTUBHOIO
6aHKpOTCTBa. B TpeTbei rnaBe paccmaTpuBaeTcs HOPUAMYECKas OTBETCTBEHHOCTb 3a
(bMKTUBHOE GAHKPOTCTBO, a TaKXe MPUOPUTETHbIE HanpaBleHWUs COBEPLUEHCTBOBAHNSA
MexaHu3Ma MpOTUBOAENCTBMS (UKTUBHOMY O6GaHKPOTCTBY. B 3aKnOYeHUM YKasaHbl
OCHOBHble BbIBOAbl W TMPEA/IOXEHMS MO PELEHUO  BbISIBMIEHHbIX MPo6/ieM B
0003Ha4YeHHOI 0b6nacTun.

6. OueHKa cTeneHn 060CHOBaHHOCTU U OCTOBEPHOCTY MOJSIOXEHWN, BbIBOLOB U
peKoMeHAauuiA.

B npeacTaeneHHoi pabote maructpaHtom [Fonukosoin B. . npoLeMOHCTPUPOBaHO
YMeHVe NOrnyeckn ¥ nocnefoBaTe/lbHO 0606LaTh TEOPETUYECKME MOMOXKEHMSA, a TaKxKe
martepuanbl MPaBONPUMEHUTENbHON MNPaKTUKW, aHanM3mMpoBaTb WX, W Ha OCHOBe
MOMTyYeHHbIX Pe3y/bTaToB AeNaTb CBOM COOCTBEHHbIE HE3aBUCUMbIE BbIBOAbI.

7. HoBM3HA NOMyUYeHHbIX Pe3yNbTaTOB UCCNEA0BAHNSA W NNYHbIV BKa[ aBTopa.
OCHOBHbIe MONOXEHMS1 PaboTbl MOTYT ObiTb, BHE BCAKOTO COMHEHWsl, UCMO/b30BaHbl B
KauecTBe  [I0MONHUTENbHbIX MaTepuanoB no Kypcam rpaXkaaHCKoro,
npeanpUHUMAaTENbLCKOrO 1 KOPriopaTUBHOIO Mpasa.

8. [locTOMHCTBA N HeoCTaTKM MO COAEPXXaHUIO 1 0POPMIEHNIO BbIMYCKHOM
KBaIM(DNKALMOHHOW paboTbl.

Mpy BbINONHEHUN paboTbl MarnucTpaHT Monmkosa B. V. nposiBuna f06poCcoBECTHOCTD,
cTapaHue 1 yMeHVe B UCMO/b30BaHWM 3HAHUIA M HaBbIKOB, MOTyYEHHbIX € B BbICLUEM
yyebHOM 3aBefeHun. Cpefan Hanbonee SBHbIX LOCTOMHCTB NpeAcTaB/eHHOW paboTbl
CNneflyeT Ha3BaTb ee [/yOuHY, CUCTEMHOCTb, OO/bLUOE KOMMYECTBO 3MMUPUYECKOrO
MaTepuana.

9. Bonpockl 1 3aMeYaHus.

B uenom paboTa OCTaBnsieT OYeHb MONOXKMTENbHOE BreyatnieHne. Ho, BMecTe ¢ Tem, He
NIMLLIEHA OHA W HEKOTOPbIX He3HAUMTE/bHbIX HEAOCTaTKOB. ABTOPY CNeaoBaio 6Obl
yaenuTb 6onee MPUCTabHOE BHUMaHWE aHaIM3y 3MEMEHTOB OObLEKTUBHON CTOPOHDI
cocTaBa (PMKTMBHOIO GAaHKPOTCTBA MO HOPMaMm COBPEMEHHOrO YrofIOBHOrO Mpasa



Poccun. Tem He MeHee, [JaHHOe 3amMeyaHue, pasyMeeTCs, He OTPaKaeTcA Ha 06u1,e|71
MONOXUTENIbHOW OLEHKeE pa60TbI, Hpe,qCTaBHEHHOVI [nAa peueH3npoBaHnA.

10. O6Lwas oueHKa paboThbl.

BbinyckHas  KBamuKauuMoHHas pabota maructpaHta [onukoBoirt  Bapsapbl
MropeBHbl, obyuvatoweiica no nporpaMmme «lpegnpyvHUMaTe/IbCKoe, KOMMEPYeCKoe
npaso», Mo HanpasneHuto nogrotoBkn 40.04.01 «HOpucnpygeHuus», COOTBETCTBYET

TpeboBaHUAM, NPeAbABNAeMbIM K paboTaM Takoro Bua U 3aC/y)KUBAET MOMOXKUTENbHOI
OLIEHKM.

CBefeHNA 0 peLeH3eHTE:
®.1.0.: Munbkos AnekcaHgp Bacunbesny.

[omkHOCTb: npodieccop Kadelpbl NpaBoBbIX AgucunnIMH dunvana PAY um. MNnexaHosa
B I. [1ATUropCKe.

MecTo paboTbl: Punman POY um. MNMnexaHosa B I. MaTuropcke.
YueHasa CTeneHb: JOKTOP HPUANYECKMX HaYK.
Y4eHoe 3BaHWe: OOLEHT.
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AHanm
O6paboTtaH daiin:BKP Nonnkosa B.H..docx.
lop, nyénunkauuun: 2023.
OueHka OpUrnHanbHOCTU AOKYMeHTa - 72.35%
MpocMoTp 3aMMCTBOBaHWA B AOKYMEHTE
Bpems BbinonHeHusA: 61 cekyHn
79
MICTOUHMKN 3anmMcTBOBaHUA 3alim

1. VHCTUTYT HecocTosiTeNlbHOCTM (6aHKPOTCTBA) B NPaBOBOi cucTeme Poccuu m
3apy6eXkHbIX CTpaH: Teopus N NpakKTMKa NpaBonpuMeHeHus

N/~ opmaumnsa o JOKyMeHTe
https://znanium.com/cataloa/document?id=361771

MokasaTb 3anmcTBOBaHNAN/}

2. ®UKTUBHbIE U NpefHaMepeHHble 6aHKPOTCTBA

MHopmaLus o JOKYMEHTE

https'Vdspace.tltsu.ru/bitstream/123456789/12637/1/%d0%94%d1%8e%d0%b1%d0%hb0%d0%bd%d0%fae%d0%b2%
1506%d0%94.0df

MokasaTb 3aMMCcTBOBaHNA" 8j

3. BaHKpPOTCTBO MHAUBMAYa/bHbIX NpeanpuHMMaTenei

VMHopmaLus o JoKyMeHTe

httos://dsDace.tltsu.ru/bitstream/123456789/10420/1/%d0%9e%d1%80%d0%bb%d0%be%d0%b2%d0%b0%20%d0%
1402%dQ%94.pdf

MokasaTb 3aMMcTBOBaHNAN 5)

4. TeHe3nc n ocobeHHOCTHI

VHopmMaLms 0 JOKYMeHTe
httos ://cvberleninka.nj/article/n/aenezis-i-osobennosti-kvalif[katsii-fiktivnoao-bankrotstva

MokasaTb 3ammMcTBOBaHUA"™ 0J
5. Tlpasuna KBaI'II/I(*)I/IKaLLI/IVI I'IpeCTynﬂeHMﬁ, coBepLliaemMblX B er,ﬂ,I/ITHO-qC)VIHaHCOBOI\/'I
ccpepe. Teopusa 1 NpakTUkKa NPUMEHEHNA
MHpopmaLmsofokymMmeHTe

httPs://znanium.com/cataioa/document?id=244Q84

MokasaTb 3aMMcTBOBaHNA(8)

6. TlpaBoBepeHue

httDs://znanium.com/cataiog/document?id=359456
NMRka3 b3a I
7. TlpaBoBepgeHue

WHdhopmauus o fokymeHTe

https://search.znanium.com/index. php?option=com_elib&view=like&task=results 2/7
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https://znanium.com/cat3loa/document?id=98024

MokasaTb 3_aumcTBoBaHMA(1 1 )

8. Yro/fIoBHbI 3aKOH B NPaKTUKe paiioHHOro cyaa

VMHthopmayms o JOKyMeHTe

httns://znanium.com/c3taloa/document?id=273500

MokasaTb 3aMMCTBOBaHUA}?)

9. YrosoBHasi OTBETCTBEHHOCTb 3a MNpecTynseHus B cpepe 6aHKPOTCTBA

WHdopmayns o fOKYMeHTe
httoe://elib.utmn.ru/ispui/bitstream/rii-tsLi/6375/1/SuvorovaTP 2021.pdf

MokasaTb 3aMmMcTBOBaHMA]?}

10. KommeHTapuii K PegepanbHOMY 3aKOHY OT 26 okTA6pst 2002r. Ne 127-d3 "O
HecocToATeNnbHOCTM (baHKpoTCcTBE)"

https://znanium.com/cataloa/document?id:=71054

MokasaTb 3aMMCTBOBaHUAN)

11. YronosHoe npaso Poccuun. Yactn Obuwasa n OcobeHHas

https://ibooks.ru/products/357749

MokasaTb 3aMMCcTBOBAHUAN}

12. O HeKoTOpbIX Npo6semMax 3aKoHOZaTes/IbHOro onpefeneHnss 06 beKTUBHOW CTOPOHBDI
@ NKTUBHOIO 6aHKpPOTCTBA

WNHbopmauns o JOKYMeHTe

https://vital.lib.tsu.rU/vital/access/services/Download/vtls:000471in3/SQURCE1
Moka3aTb 3auMCTBOBaH

13. KpuMuHasnbHoe 6aHKpPOTCTBO, MOHATME, UCTOPUSA BO3HUKHOBEHUS, YrOJIOBHO-
rnpasoBast N cpaBHUTE/IbHaA XapakKTepucTuka . yrosloBHbIM 3aKOHO4aTe/IbCTBOM
Pecny6nukun ApmeHunsa, 6enopyccusa n Tag>XMKuUcTaH: mMarmcrepckas guccepraymnsa no
HanpaB/ieHUto noArotosku: 40,04,01 - KOpucnpyaeHumsa

WNHthopmaLms o AOKyMeHTe
https://vital.lib.tsu.ru/vital/access/services/Download/vital:11207/SOURCEO1
MokasaTb 3aMMCTBOBaHUA}N)
14. HecocToAaTesibHOCTb (baHKpPOTCTBO):B2T.T 1
WNHopmauns o fOKYMeHTe

https://znanium.com,fcatatoa/document?id=346745

MokasaTb 3aMmcTBOBaHNA}?}

15. MpeanpuHMMaTesibCkoe npaso (NpaBoBasi OCHOBa NpeAnpuHUMAaTENbCKOM
LeATeNNbHOCTU)

N~ topmaumnsa o foKyMeHTe
=294687

MokasaTb 3aliMcTBOBaHUA(4)

16. BaHKpOTCTBO NpeanpuATUA: aHann3,y HeT 1 NporHo3npoBaHne (yyebHoe nocobue.
nsgaHuve 2)

MokasaTb 3auMcTBOBaHUA(4)

https://search.znanium.com/index. php?option=com_elib&view=like&task=results
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17. YronoBHoe npaBo Poccuu. O6wwas n OcobeHHasa vacTtum

VHthopmayms o AOKYMeHTe

httos ://znanium.com/cataloa/document?id-350173

MokasaTb 3aMMCTBOBaHNAO

18. YronosHoe npasBo Poccuu. O6wasa n OcobeHHasa 4yactu

httDs:/7znanium.com/cataloa/document?id=338896

MokasaTb 3anMcTBOBaHMAN

19. MpaBoBOe perynvMpoBaHue UHCTUTYTa HECOCTOATEeIbHOCTM (BaHKPOTCTBA) B
rpa>kfaHcKoM 3akoHogaTesibcTBe Poccum

VHthopmauns o JoKyMeHTe

httDs://elib.utmn.m/ispui/bitstream/ru-tsu/5870/t/AkovanGE VKR.pdf

MokasaTb 3aumcTioBaHunA (4]

20. TMpecTynneHusa B cdhepe aKOHOMUYECKO AeATeNlbHOCTY :y4yebHoe nocobue : Nois
CTYyAEeHTOB, 06yyalLnxca B Mmarnctpatype no HanpassieHnto 40,04.01 - KOpucnpyaeHuus]

VMHopmaLusa 0.40KyMeHTE

httDs://vital.lib.tsu.ru/vital/access/services/DownloadMIs:000788714/SOURCE1

MokasaTb 3aMMCTBOBaHNA®

1K HOpMaTuUBHbIX NpPaBOBbIX U cyp,e6Hb|x aKTOB.

https://ibooks.ru/Droducts/357464

MokasaTb 3aMMcTBOBaHNAN)

22. YronosHoe npaso Poccun. Obuiaa n OcobeHHas 4vacTtu

A.b.®.9PA99.?.9.09bY. N?-NTP.

OANNlatb_3aMmMcTBOBaHNA(6 N

23. KommeHTapuii K YronoBHomy kogekcy Poccuiickoih ®epnepaumnm (nocrateiHbin?

MHopmaLms o JOKYMEHTE

https://znanium.com/cataloa/document?id=245148

MokasaTb 3aMMCTBOBaHNA®©

24. KommeHTapuii K YronoBHOMY Koaekcy Poccuiickonn ®enepauuu

MHpopmaymsofoKymeHTe

https://znanitjni.com/cataloa/document?id=89147

MokasaTb 3aMMCTBOBaHNAO

25. YronosHoe npaso Poccun. O6uwaa n OcobeHHas yacTu

UHO.9PmMa  .9.196/M®YI9

httPs://znanium.com/calaloa/document?id=229B2B

MokasaTb 3aMMCTBOBaHNA®

26, TlpecTynsieHUsa B chepe IKOHOMUYECKON AesATenbHOCTU. Kypc nekuyuii

VH 0 pMaumLLI0_A0KYMOHTO

httos ://znanium.com/cataloa/document?id=37S652

MokasaTb 3aMMCTBOBAHNA®

27. Khura: OcHoBbl nNpaBoBefeHusn 2 NoHATUE CYULHOCTb

https://search.znanium.com/index.php?option=com_elib&view=like&task=results
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WNHopmaLuns o JOKYMeHTe

http://www.hestreferal.ru/files/79/heslreferat-386579.Ddf

28. O HeKOTOpbIX Npob6/aeMax 3aKoHOAAaTeNbHOro onpeaeneHnss o6bLEKTUBHOW CTOPOHbI
(hnkTMBHOro 6aHKpoTCTBa

VHdopmaynsofokymeHTe

hankrotstva

MokasaTb 3aMMCTBOBaHNAN)

29. YronoBHoe npaBo Poccun. OcobeHHasa yacTb

https;//znanium.com/cataloa/document?id=154028

MokasaTb 3aMMcTBOBaHUAN}

30. PasButwue i s Poccumiickoii depepauymu:
ovnnomHas paborta i 38.05.01
JKOHOMMYecKass 6e30nacHoOCTb

WHopmayns o JOKYMeHTe

https://vital.lib.tsu.ru/vital/access/services/Download/vital: 14596/SOURCEQ1

MokasaTb 3ammcTBOBaHUA)!))

31. KommeHTapuii KYronoBHomy kogekcy Poccuiickoin depepaummn (noctaTteiHblid) :B 2 T.
UL

MHopmaunsa o JOKyMeHTE

https://ibooks.ru/products/357692
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BBEAEHWE

MpaBoBas cuctema Poccum 3a rogbl pedpopm oboratuiack pagoM XU3HEHHO
Heo6X0AMMbBIX U NPOrPecCMBHBLIX MHCTUTYTOB. O4HUM U3 BXKHENLLINX IKOHOMUKO-
NMpPaBoBbIX NPUOOPETEHUI ABWUICA WMHCTUTYT GaHKpoTcTBa. B Poccum MHCTUTYT
6aHKpPOTCTBA BHOBb MOSBW/CA MOC/E TOro, Kak Obll OCYLLECTB/IEH Mepexof OT
COLManMCTUYECKOW, NIaHOBOW 3KOHOMMKMN K PbIHOYHOM, MOSBMIACh BO3MOXHOCTb
3aHMMaTbCA NpeAnpPUHMMATENIbCKOM AeATeNIbHOCTbI0 Ha CBOW CTpax W puUCK.

OfHMM M3 CcaMmbIX CYLIECTBEHHbIX PWUCKOB  NpesnpUHUMATENbCKON
[EeATeNIbHOCTU  BbICTYMNaeT BO3MOXHOCTb  BO3HWKHOBEHWS CUTyauum  MOIHOM
HennaTéxecnocobHocTn. B 06CTaHOBKE 3KOHOMMYECKOro Kpusuca 60/1bLLINHCTBO
Pas3/INyHbIX XO3AUCTBYHOLMX CYOBLEKTOB HE MPOCTO WUCMbITHIBAKOT BPEMEHHbIE
3aTPyAHEHUS, HO Y)Ke [aBHO W MOCTOSSHHO HaxXOAATCH Ha Kpak 3KOHOMWUYECKOM
nponactn. [lpy TakoM MOMOXEHUN OO6blYHbIE, Ype3BblYaliHO-CracaTe/bHble
[EHEXHbIe B/IMBAHNA YXKe He MOMOraroT, a TO/IbKO YCKOPAIT NPOLEeCcC paspyLUeHus.

Cnoxusliasaca peanbHas [AeWCTBUTENbHOCTb MO3BOMSET T[OBOPUTbL O
3HaunTe/IbHOM 06bemMe MPOTUBOPEUMBOWA MPAKTUKW, HaKOMIEHHOW cygamu Mo
fenam 0 6aHKPOTCTBE, YTO CBUAETENIbCTBYET O ee HecoBeplUeHCTBe. O6bACHAETCA
370, B ONPeAeNneHHOW CTeneHW, W HeLOCTATOYHbIM 3HAaHMEM CyObeKTamu
NMPaBoONPMMEHEHNS MPU3HAKOB COOTBETCTBYHOLWMX MPECTYMNeHUA B Yro/I0BHO-
NMpPaBoBOW Hayke, HanpuMep B KpaliHe HeLOCTaTO4YHOM TeOPeTMYECKON NpopaboTke
MPaBoOBOro 1 yros0BHO-NPaBOBOro acrnekra MHCTUTYTa 6aHKPOTCTBA.

OflHaKo Ha NpaKTUKe BCTPeyarTCs Cryyau, Korga MHCTUTYT GaHKPOTCTBa,
pernaMmeHTUpOBaHHbIA  AeACTBYIOWMM  3aKOHOAATEe/NIbCTBOM,  WMCMO/b3YyeTcs
HernpaBOMEePHO, B TOM Yucre U ana cobCTBEHHOro oboraleHns. B ycnosusx pocta
POCCUIACKOA 3KOHOMWKM Ha OAHO W3 MepBblX MeCT BbIXOAUT 6opbba C
NpecTynieHnamMm B  clepe  IKOHOMWUYECKOM  feATenbHocTM. K Takum
MPecTynieHNAM OTHOCAT M (PMKTUMBHOE 6aHKPOTCTBO. PaccMaTpvMBaeMoe Hamu
MpecTynnieHne BfeYyeT 3a CO60M HEOOXOAMMOCTb 3alinTe WHTEPECOB TeX /L,

KOTOPbIM  HEMpaBOMEPHO MPUUMHSETCS Bped B  pe3ynbTaTe  (UKTUBHOIO
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6aHkpoTcTBa. Kak cnpaseg/iMBo OTMeTWU Npe3ngeHT B. B. TyTUH: «No Mepe pocTa
9KOHOMUKW BCe 60/bLUee 3HaYeHMe MPUOOpPETAOT NpaBoBble rapaHTUM paBeHCTBa
KOHKYpPeHUMH, 3amnTbl NpaB CO6CTBEHHOCTN, CBOGOALI NpeanpuHMMaTenbCcTBa. A
MeXay TeM BCE 6onee arpecCUBHOM CTAHOBUTCH NpPaKTWKa HE3aKOHHOro 6u3Heca,
(PMKTMBHBIX GAHKPOTCTB, 3aXBaTOB NPeANPUATUIA».

Cpegn cneumanuctoB B 06/1aCTU npaBa, ObITyeT Takoe MHEHWe, 4TO
aKTya/lbHOCTb  pelleHns npobneM (UKTUBHOrO 6GaHKPOTCTBA MOXeT ObITb
06yc/ioBneHa AByMs MOMEHTaMMU:

- HECOCTOATE/IbHOCTL MO CYTWM CBOE ABMAETCH HEKUM WHCTPYMEHTOM
03/10POB/IEHNA IKOHOMUKM, a TaKXXe CO3J4aHNs HOPMa/lbHOW KOHKYPEHTHOW cpefpbl,
CMOTPA Ha 37O NK06bIEe 3/10yNOTPE6IEHNSA STUM UHCTPYMEHTOM MOTYT CYLLECTBEHHO
MOBAMATbL HA UMYLLLECTBEHHbIA 060POT B HEraTUBHOM (popmare;

- GnarononyyHas  6opbba €  3AKOHOMWYECKMMU  MPECTYMNIEHNAMM,
(PMKTMBHBIMW 6AHKPOTCTBaAMW Ha CErOAHALUHWIA [eHb 3aTpyAHEHa Mo pas3/inyHbIM
npuyMHaMm, Hanpumep, BBUAY Ha/MUUS CEpPbe3HbIX HefoCTaTKOB W Mpo6esnoB B
KOHCTPYKLMKN cocTaBa JaHHOr0 MpPecTynieHus.

[aHHaa npobnema 3aTparmBanacb MHOMMMWU MpaBoBeAamu, 3KOHOMMUCTaMW,
npesngeHToM Poccuiickon ®egepaummn. Tak, HaNpUMep, B CBOEM CY)XXAEHUW HOPUCT
KO. B. Taii 3aTparvsan BOnpoc 0 TOM, YTO «MPK XOPOLUein NOArOTOBKE CO CTOPOHbI
3/IOHAMEPEHHOr0  MpeanpuHUMaTens OblTb  6aHKPOTOM  AaXe  BbIFrOAHO...
HeJ06pPOCOBECTHbIE OU3HECMEHDI... NCNoNb3yoT npefocTaBngemMble
3aKOHOATeNbCTBOM /IbrOThbl U NOGAAXKKN B CBOMX KOPbICTHBLIX LIENIfX».

Hanpumep, C. BekneHko n E. XXypaBnesa ynomMmvHasa UHCTUTYT PUKTUBHOIO
6aHKpOTCTBA 3aABNAKOT O TOM, YTO NPX AAHHOM BUAE NPECTYNNEHNA YKNOHEHWE OT
NCMONMIHEHUS 06A3aTeNlbCTB LO/DKHMKA Mepes KpeauTopamu MPOUCXOAUT «...C
MCMO/Ib30BaHMEM TeX /IbIOT, KOTOPble NpeAcTaBnseT UHCTUTYT 6aHKPOTCTBA...». B
pamKax [elCTBYIOLLero 3aKOHOA4ATeNnbCTBA O HECOCTOATENbHOCTU OYEBULHbI
HeraTMBHbIE MOCNEACTBMS  JIOXKHOIO  3asB/fieHUs B apOuUTpaXKHbIA cyd O

HenaTeXecnocobHoOCTH AOJDKHUKa.



Ponb rocygapcrea B peryimpoBaHny 3KOHOMUYECKUX OTHOLUEHWUIA [O/MKHA
ObITb 4OCTATOYHO BbICOKOW A/ TOr0, YTO6bI He AOMYCTUTb KPUTUYECKMX 3HAYEHWUI
KPpYMUHaNM3aLMn  3KOHOMMUKM B BUae (PMKTMBHOIO 6aHKpOTCTBA.
MpaBooxpaHuTenbHasA, cygebHas cucTemMa Mpu3BaHa OrpaxgaTb 3KOHOMUKY,
rpaXkgaH oT MOLLEHHWYECTBa, NPEeCTYNHUKOB W 3alumLiaTh npasa, CO6CTBEHHOCTb U
[JOCTOMHCTBO BCeX, KTO CO6/M0A4aeT 3aKOH W YeCcTHO BeAeT CBOW OU3HeC.
PacnpocTpaHeHne (UKTUBHbIX 6GAHKPOTCTB  TPO3UT  MOBbILEHWMEM  YPOBHSA
6espaboTuupl, YKNOHEHWEM oT ynnarbl Ha0roB, yBe/IMYeHnem
KOPPYMMNUPOBAHHOCTA  TFOCYLAPCTBEHHbIX  CAYXaWwuxX W NpeacTaBUTenein
CY[eincKoro Koprnyca, MOHONoO/M3aUnen paga CerMeHTOB pbiHKa, paspyLueHnem u
CnaZioM MpOW3BOACTB, YTPATOM KOHKYPEHTOCMOCOOHOCTW, AUCKpeauTaLmen
npeactaBuTenein  (efepanbHOM WM pPervoHasibHOM  BMacTen,  yXyALeHUem
WHBECTULMOHHOIO K/iuMmaTta, akTMBM3auumel MNpoLeccoB OTMbIBaHUSA  [eHer,
JetopmMaLmein NpaBoBOi NAEONOTNN N pacnpoCcTpaHeHNeM NPaBOBOro HUMMIM3MA.

BbilwensnoxeHHoe No3BoNseT cAenatb BblBOJ, YTO Ha CErOAHALWHUA AeHb
TemMa Hay4HOro 1uccnefoBaHus ABMSETCA BECbMa aKTya/lbHON.

CTeneHb pa3paboTaHHOCTUN TEMbI UCC/Ief0BaHNA. 3HAYNMMOCTL KOMM/IEKCHOTO
nccnefoBaHMsA (OUKTMBHOIMO GaHKPOTCTBa, a Takke Mnpobnem npuBieyYeHUs K
IOPULMNYECKON OTBETCTBEHHOCTM 32 (DMKTMBHOE 6GaHKPOTCTBO 0OBACHAETCA
OTCYTCTBMEM B COBPEMEHHOM MpPaBOBEAEHUN PYHAAMEHTa/IbHbIX HayUHbIX TPY/0B
Mo JaHHOW Teme. lNpefcTaBneHHON Teme UCCefoBaHWA MOCBALWEHbI Pa3INYHbIe
Hay4YHble paboTbl aBTOpoB. K HUM crnefyeT OTHeCTU paboTbl TaKMX aBTOPOB Kak, C.
X. AbpypaxmaHoBa, [l. A. MNonosa, E. C Muporosoi, A. A. Kypb6atosa, B. B.
ButpsHckoro, b. B. BomkeHkuHa, J1. [. TayxmaHa, C. . puwaesoir, T. B.
[octokoBor, A. 3. XXanuHckoro, A. B. rowmHa v HEKOTOpbIX apyrux. PaboThbl
Ha3BaHHbIX aBTOPOB W YYeHbIX BHEC/M OMNpefesieHHYH SCHOCTb B pa3spelleHune
Npo6nembl MNPUBMIEYEHUS K OPUANYECKOA OTBETCTBEHHOCTU 3a (PUKTUBHOE
6aHkpoTcTBO. Kaxkgoe npoBefeHHOe WUCCefoBaHWe BbllleyKa3aHHbIX aBTOpPOB

NpeacTaBnseT CcoboM OGeCcCnopHYH Hay4HyK LEeHHOCTb. Mexay Tem, B



NOKTPUHANbHbIX  NpeAcTaBneHnsix 06  OTBETCTBEHHOCTM  3a  (PUKTMBHOE
6aHKpPOTCTBO, OCTAETCA HEMASIO HEPELLEHHbIX BOMNPOCOB.

O6beKT unccnefoBaHUs nNpeacTaBnseT CO60M 06LLECTBEHHbIE OTHOLUEHUS,
BO3HMKAlOLWME B Mpolecce peannsauuy rocyapCcTBeHHOW MNOAUTUKM B cdepe
NPOTUBOAENCTBUSA 3a (DMKTUBHOE GAHKPOTCTBO.

MpeameTom nccnenoBaHms ABNAOTCS HOPMblI cneyunanbHoro
3aKoHofaTenbCcTBa O 6GAHKPOTCTBE, YrO/IOBHOINO 3aKOHOAATE/NIbCTBA W MHbIX
NpaBoOBbIX aKTOB Poccuiickoii deaepalmmn, NpsMO MM KOCBEHHO PEryMpyoLWmnX
OT[EeNbHble  BOMPOCbI  HECOCTOATENbHOCTM  (6aHKPOTCTBA),  (OMKTUBHOIO
6aHKPOTCTBA HOPMANYECKMX U M3NYECKMX NNL, a TaKXXe OCHOBOMNOMararLme naew,
OTPaXKEHHble B Hay4HbIX paboTax Mo UccneayemMon TeMatuke, CyaebHble NO3nNLNN,
CBsi3aHHble C (DOPMMPOBaAHMEM W COBEPLLUEHCTBOBAHMEM MeXaHW3Ma KOHLeMNUMm
310ynoTpe6/ieHns NpaBoM MPY HECOCTOATE/IbHOCT!.

Llenbto HacTosLLero nccnefoBaHnsa ABASETCA KOMMNIEKCHOE U BCECTOPOHHee
N3yYyeHne UHCTUTYTa PUKTUBHOIO 6GaHKPOTCTBA, a TakKXKe NPob6/eM NPUBMEYEHUS K
FOPUANYECKOM OTBETCTBEHHOCTU, 3a laHHbIV BUJ 3KOHOMWUYECKOr0 NPECTYN/IEHNUS.

Onsa nocTumkeHns copMynmpoBaHHON Lenn B paboTe caenaHa MonbITKa
PELLEHNS CNefyroLWNX OCHOBHbIX 3aday:

1. PacKpbITb WCTOPUID CTAHOBNEHMSA WHCTUTYTa HECOCTOSTENbHOCTYU
(6aHKpoTCTBA). M3yunTb NOHATUE U NPU3HAKU (DMKTUBHOIO GAHKPOTCTBA, a TaKXKe
NpaBoOBOE pPerynnpoBaHne JaHHOro UHCTUTYTA;

2. [aTb 06LLY0 XapaKTEPUCTUKM NpoLeayp, BBOAUMbIX NPU 6aHKPOTCTBE
HOPUANYECKNX U (DU3NYECKMX NULL;

3. PazobpaTb 00BLEKT M CY6BLEKT (UKTUBHOrO 6GaHKPOTCTBa, €ro
00BbEKTMBHYIO U CyOBLEKTUBHYHO CTOPOHbI;

4. CpaBHUTb (DUKTUBHOE W NpefHamepeHHoe 6aHKPOTCTBO. O603HAUYNTH
pa3NnyYnsa AaHHbIX 3KOHOMUYECKUX NPECTYMNEHWUN;

5. [aTb 06LLYH XapaKTEPUCTUKY BWAOB M OCHOBAHWIA HOPMANYECKON
OTBETCTBEHHOCTW 3a (OMKTUBHOE GAHKPOTCTBO, 060CHOBaThL NOPSAOK WM MPobaemMbl

npmBnevyeHns K TaKO OTBETCTBEHHOCTY;



6. O603HauYNTbL  MPUOPUTETHbIE  HamnpaB/eHUs  COBEPLUEHCTBOBaHMA
MexaHW3Ma NPoTUBOAENCTBUA (DUKTMBHOIO 6aHKPOTCTBA.

MeTogonormyeckas OCHOBa MWCCMefOBaHUS MpefcTaB/eHa BCeoOLMM
ANANEeKTUYECKUM METOLOM Hay4yHOro mo3HaHWA, Mbl OMMpainucb Ha pag
06LLeHayYHbIX MeTOLO0B MCC/eA0BaHNA: aHa/IM3 U CUHTE3, NHAYKUMA 1 LefyKUuus,
(hopManibHO-N0rnMYecknii MeTog. Vicnonb3oBaHbl MeTOAbl CPaBHEHWS, OMUCaHus,
NHTepnpeTaunn, TeopeTnyeckne MeTolbl hopManbHON U ANaneKTUYECKOW NOrnKuK,
MCTOPMKO-NPaBOBON N CPaBHUTENbHO-MPABOBON METO/bI.

MpakTnyeckas 3HAYMMOCTb PaboTbl: CHOPMYNMPOBAHHbLIE BbIBOALI MOrYT
ObITb  MCNONb30BaHbl B MPOLECCe COBEPLUEHCTBOBAHUS  3aKOHOAATE/NbCTBa,
pernaMeHTUpPYyHoLero npuBieyYeHne K HOPUANYECKON OTBETCTBEHHOCTU 3a
(hMKTUBHOE GaHKPOTCTBO.

HopmatuBHas npaBoBasd 6asa WcCnefoBaHWs COCTOMT M3 KOHCTUTYUUU
Poccuiickoin depepaumn (ganee no Tekcty - P®), depepanbHOro 3akoHa PO
0T 26.10.2002 Ne 127-®3 «O HecocToATeNbHOCTU (6AHKPOTCTBE)», YTO/IOBHOIO
Kogekca P®, Kogekca 06 aAMMHUCTPATMBHBLIX MPaBOHapPYLIEHMAX PD N MHbIX
HOPMaTMBHbIX WCTOYHMKOB POCCUMIACKOrO MnpaBa B 4acTW perfiaMeHTauun
OTHOLLIEHWIA, CBA3AHHBIX C NPEeLMETOM HACTOSLLEro UccneoBaHus.

Amnupuyeckas 6a3a NPoBeAeHHOr0 WCCNeL0oBaHUS COCTOUT U3 CcyfaebHOW
NPakTUKXW Mo pfenam O 6aHKPOTCTBE, O TMPUBAEYEHUN BUHOBHbLIX ML, K
aiMVHUCTPATMBHON, YrONOBHOMN OTBETCTBEHHOCTM 3a (DUKTUBHOE 6GAHKPOTCTBO
Cy[oB O0OLLEN OpUCOMKUMW, apbUTPaXKHbIX Cy[OB, a TakXke MaTepuanos,
NpeAcTaBNeHHbIX B CeTU VIHTEPHET 1 B CPeACcTBax MacCOBOM MHGOPMaLNN N NHaS
cyfebHasa npakTuka, WMelowWwas OTHOLIEHME K  NpeaMeTy  HacTOoALLEero
nccnegoBaHus.

HayuyHas HoBM3Ha paboTbl onpefensieTcs TeM, YTO aBTOPOM MPOBEAEHO
KOMIMNEKCHOe  uccrnefoBaHve  Npo6ieM  NPUMB/EYEHUS K HOPUAUYECKON
OTBETCTBEHHOCTU 3a PUKTUBHOE BAHKPOTCTBO. BbISABNEHbI HEAOCTATKM B MPABOBOM
PErynnpoBaHUN [aHHOW 061acTh U MpeanoXKeHbl NyTU UX pelleHns. HayyHas

HOBM3HA PaboTbl OMpPeAensieTcs Kak Ccamoil MOCTaHOBKOV Npo6/eMbl, Tak U
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NoaxoAoM K €ee  MCCNeAoBaHWMK C  Y4YyeTOM HefoCTaTOYHOW CTerneHn ee
pa3paboTaHHOCTU Ha CErofHALIHWIA feHb.

CTpYKTypa BbIMYCKHOIN KBaNU(hMKaLIMOHHON COCTOUT U3: BBEIEHWS!, 3-X INaB,
3aK/IOYEHNSI U CMUCOK MCMOMb30BaHHbIX WCTOYHMKOB. [naBa 1 pacKpbiBaeT
MCTOPMIO CTAHOB/EHWSI MHCTUTYTa GAHKPOTCTBA, a TaKXe COAePXMT TeopeTnUeckme
OCHOBbI (PUKTMBHOrO GaHKPOTCTBA. B rnaBe 2 NPpoM3BOANTCS aHANN3 06bEKTUBHbIX
N CYOGbEKTMBHbIX MPU3HAKOB  (PUKTMBHOrO GaHkpoTcTBa. B 3 rnaee
paccmMaTpuUBaeTCs ropuanyeckas OTBETCTBEHHOCTb 3a (PUKTVMBHOE GAHKPOTCTBO, a
TaKXKe  PacKkpbiBalOTCS  MPUOPUTETHbIE  HanpaB/leHWs  COBEPLUEHCTBOBAHMA
MexaHu3mMa MpPOTMBOAEACTBMS  (DMKTMBHOFO 6GaHKPOTCTBA. B 3aKk/itoueHuu

cojep>Xatced BbiBOAbl OTHOCUTE/NIBHO TEMbI UCCNEA0OBaHUA.



NnaBa 1. TEOPUTNHECKWME OCHOBbI ®UUKTUBHOI'O
BAHKPOTCTBA

1.1 CTaHOB/IEHME WHCTUTYTa HECOCTOATENbHOCTU (6aHKPOTCTBA).

WNHCTUTYT IMKTMBHOIo 6aHKPOTCTBA

VcTopus 3akoHoaaTenbcTBa 0 6aHKpoTCTBE B Poccum, 6epeT cBoe Havano ¢
XVIII Beka, 1 B CBOEM pa3BuUTUM NPOLLIA HECKO/IbKO 3TanoB, 06/1aaakowmx psaom
0COGEHHOCTEN, KOTOpble NpPefonpefensauch XapakTepom pas3BUTUSA POCCUMIACKOTO
obulecTBa. Pa3BUTME POCCUINCKOrO KOHKYPCHOro mnpaBa 6a3upyeTtca Ha Tpex
OCHOBHbIX  3Tamax:  [OPeBOJIIOLMOHHOM,  COBETCKOM W  COBPEMEHHOM
(moctcoBetckom)1

B cTpaHax EBponbl CTaHOB/IEHME MHCTUTYTa 6aHKPOTCTBA BO3HMK/IO ropasao
paHbLUe, YeM B Poccun, HO, HECMOTPSA Ha-3TO, 3/1eMEeHTbl HOPMAaTUBHO-MPAaBOBbIX
OCHOB HECOCTOATE/IbHOCTW, HamnpaB/ieHHble Ha peryanpoBaHve KOHKYPCHbIX
OTHOLUEHWUI, cofdepxanucb B Pycckoit Mpasae2 Tckoeckoit CyaHoin rpamote3d
CypebHukax XV-XVI BB., Co60pHOM ynoxkeHun 1649 rogas.

B Pycckoin lNpasge (N0 KapaM3nMHCKOMY CMUCKY) MO MHEHUIO POCCUIACKOIO
umsmnnmucta . &. LleplweHeBnya «..COAEPXKATCA TPM CTaTbM MOCBALLEHHbIE
HeCcoCTOATeNIbHOCTU - 3T0 63, 69, 133»5. MpoaHanM3nMpoBaB AaHHbIe CTaTbN, MOXHO
cKasaTb, YTO YXXe B TOT Nepuoj BPeMeHW OblN M3BECTHbI Takue MOHATUA Kak:
6e3BMHHAsA HeCOCTOATE/IbHOCTb (HacTynuMBLUME MNOTEPW He 3aBuCeNn 0T BOMU
LO/DKHMKA), MPU 3TOM AO/MKHUK MO pacCUMTbIBaTh Ha pacCpoYKy BbinaaTbl 4OMTOB;

3/10CTHaA HEeCOCTOATE/IbHOCTb, pPaCCpOoYKa Oblna BO3MOXHa /Wb C COrfacus

1lepacumMeHko [.B. CTaHOBMEHUe 1 pa3BUTUE 3aKOHOAATENbCTBA O HECOCTOSATE/IbHOCTU (6aHKPOTCTBE) B
Poccuiickon ®Pegepauymmn. Monogoii yyeHblii. 2019. Ne 19. C. 75.

2Pycckass npaBpa COOPHUK npaBoBbiXx HopM KwueBckon Pycn oT 1280 [3nekTpoHHbIA pecypc]. URL:
http://drevne-rus-lit.niv.ru/drevne-rus-lit/text/russkaya-pravda-prostrannaya/russkaya-pravda-prostrannaya-
original.htm (gata obpaweHmna 01.11.2023).

3 MNckoBCcKasa cygHast rpamoTa HOPMAaTUBHbLIA MpPaBoOBOM akTbl 0T 1462 [3nekTpoHHbIA pecypc]. URL:
https://drevlit.ru/docs/russia/XV/1480-1500/Pskovc_sud_gr/text.php (gata obpaweHusn 01.11.2023).

4 CobopHOe ynoXeHWe CBOA 3aKOHOB PYCCKOro uapctea 0T 1649 [3nekTpoHHbI pecypc]. URL:
https://constitution.garant.ru/history/actl600-1918/2001/ (gaTa obpaweHns 01.11.2023).

5 WepweHeBny IM.®. YyeHune o HecocToATeNbHOCTU. KasaHb, 1980. C. 384.
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KpeanTopa; 0cob0 3/10CTHAs HECOCTOATENbHOCTb (AO/MKHUK CKPbIICA OT ynnathbl
[I0/ITOB B AIPYroM rocyapcTee), Npu Takon cUTyaumun AO/MKHUK He MOT CCbINIaTbCS
Ha Kakme-imbo onpasAblBaloLne [oKa3aTe/bCTBa, a Nogsiexan nnMbo npojaxe Ha
Toprax, 6o nepefade B pabcteo kpeantopy. O. A. bapaHel, Harnpumep 6bITYET 0
TOM, 4TO «...0O603HaYeHHbI B Pycckoin MpaBae noaxof K HecoCTOATeNIbHOCTU
COXpaHuncs n B 601ee NO34HEM POCCUINCKOM 3aKOHOaTeIbcTBe. MeHSANUCH TOMbKO
NMepBEHCTBYIOLUNE 3HAYEHUSA, YCNIOXKHANOCL U pacLMpsAnoch camMo HOPMATUMBHO-
NpaBoBoe perynmposaHue.. »K Mosops o NcKoBCKOW CyaHOW rpamoTe, To B CT. 104,
yKa3blBaeTCA Cnyyal KOHKYPEHUMN HEeCKOJSIbKUX 3a/l0roBbIX NpaB Ha OfHY Bellpb
(«04HY 3eM/o», «OAUH ABOP» W T.M.), MPU 3TOM Y OAHUX KPeAMTOPOB MMenachb
TO/IbKO 3aKfagHas rpamora, a 'y Agpyrux, Kpome toro, n cam 3aknag (T.e. Belb BO
BnafeHuun). Paspeluanacb 3Ta KOHKYpPeHUMA copasMepHbIM denexxoMm. KoHKypca B
[JAHHOM c/lydae, KOHeYHo, He Obl10, MOTOMY YTO KOHKYPEHLMA NpaB BO3HMKana He
13-3a HECOCTONATE/IbHOCTW, a BBUAY AEWCTBUTENbHO CYLLECTBYIOLWMX BELLHbIX NpaB
Ha O4WH OObEeKT W, CcneAoBaTeNbHO, HeOOXOAMMOCTLIO  Y[0B/IETBOPEHNA
KPeAMTOPOB UMEHHO U3-3a 3TOr0 06beKTa.

CypebHunkn XV-XVI BB., BKI4Yainm B cebd HOPMbI Onpejenstowme
MOMOXEHWS, MPU KOTOPbIX, AO/MKHUK «MOr OblTb BblfaH KpeauMTOPY rO/I0BOM.
Mofo6HbIE HOPMbI HAXOAAT CBOe OTpaXkeHue n B COBOPHOM ynoxeHUM 1649 .
My6nuuuct K. . KaBenuH cumMtaeTt, YTO «BblJaya rofoBOW - 3TO [APEBHEMLLWIA
cnocob6 yaoBneTBOPEHMS TPEOOBAHNIN Ha M3BECTHOM /LIE; KTO HE BO3Harpaxnaaet
3a YObITKW, He NiaTtuT 4O, TOro camoro oTAaBasiv UCTLY»2.

K koHuy XVII Beka pocCUiiCKOe KOHKYPCHOE NpaBO pa3BMBasioCh MO TPEM
Harnpas/IEHNsIM: UHOCTPaHHOMY; HaLMOHa/IbHO-CaMOObITHOMY W KaHLEeNsApCcKo-
KOAN(UKALMOHHOMY.

MHocTpaHHOe HanpaBneHWe 3akn4anocb B TOM, YTO HOPMbl MHOCTPAHHOIO

MnpaBa 3aMMCTBOBa/INCb pOCCI/II‘/JICKI/IM npaBomMm, € VY4YE€ETOM HaluWOHa/IbHbLIX

1bapaHey O.A. CTaHOBMeHWe W pasBUTUe 3aKoHOJaTeNbCTBa O HeCcoCToATeNbHOCTU (6aHKPOTCTBE) B
Poccumn. M3BecTnst PoccrincKoro rocyapcTBEHHON0 nejarornyeckoro yHusepcuteta um. A.M MepueHa. 2007. Ne 2.
C. 3.

2 KaeenuH K.[. MNocygapcTBo 1 06wmHa. M., 2013. C. 142.
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0COGEHHOCTEA W YCNOBUA  XW3HW, B BUAY TOro, YTO WHOCTpPaHHOe
3aKOHOAATeNbCTBO ObIIO Nyylle pa3paboTaHO M MPOBEPEHO MPaKTMKO. [aHHoe
NMPUMeHeHNe 136aBnN0 POCCMIO OT MHOMMX OLUIMOOK U CNOXHOCTEN, HEU3BEXHbIX
Npn CO34aHNN HOBbIX 3aKOHOB.

HaunoHanbHO-camMo6bITHOe  Hanpas/ieHWe, OblI0O CBA3aHO C  MOPSAKOM
B3MMaHus LONroB Ha Pycu. Takoil nopsgoK MMen Ha3BaHue 3aKynHUYecTBa, U emy
Obl1 NPaKTUYecKn MOMHOCTLIO MocBAWeEH YcTaB Bnagumupa MoHomaxa. Mog
3aKYMHUYeCTBOM TMOHUM&aNOCh, BblJavya [O/MKHUKA OAHOMY W3 KpeauTOpOB Ha
3apaboTKuK, CPOK KOTOPbIX OMpefensnca BPpeMeHEM, B TeYEHME KOTOPOro AO/HKHUK
MOXXeT oTpaboTartb CBOW JoAr. MprMeHeHWe Bblgayy rosioBOM, UK 3aKyMNMHUYECTBO
BO3MOXXHO TOJ/IbKO TOrfa, Korga HecoCTOATe/IbHOCTb Oblna Bbl3BaHA BMHOBHbLIMU
AENCTBUAMUN [O/MKHMKA UK NOC/e NMPUMEHEHNS Mep MO B3bICKAHUIO A0/ra, eciu
NMoA06HbIE MepPbl OKa3annch 6e3ycneLHbIMN.

B pamkax  KaHUEenApCKO-KOAMMUKALMOHHOINO  HanpaBfeHus  Befacb
pa3paboTKa HOPM KOHKypcHOro npasa. B 1740 r. 6bin yTBEpPXAeEH YcTas,
OCHOBbIBAKOLLMIACA HA HOPMax WMHOCTPaHHOrO npasa, KOTOPbIA MMmen obpaTHYHo
CUNYy M pacnpocTpaHANCA TO/MIbKO Ha /UL, TOProBOro 3BaHWA. 3TOT [AOKYMEHT
pasnuyan gBa BMAA HECOCTOATENIbHOCTU: HECUYaCTHYIO M 3N10CTHYH. OfHaKo B BUAY
npotueopeunin Mexxgy CeHatom n KabuHeTOM MMHUCTPOB, YCTaB He BCTYNu/ B
3aKOHHY0 cuny. lNepBbi gelcTByOWMNIA YcTaBl nossuncs B Poccun B 1800 .,
KOTOPbIA  npefycmaTtpuBa:  KPUTEPUEM  HeCOCTOATENbHOCTWM  BbICTynana -
HEeoNMaTHOCTb, Kak A/ TOProBoW, Tak W 15 HETOProBOW HECOCTOATE/IbHOCTY;
BbIAENAN0Ch TPY BMUA HECOCTOATE/IbHOCTU: HecYyacTHas, HeOCTOPOXKHaAs, 3/10CTHas;
BBOAW/INCL CPOKW AN1A 3asB/IEHUSI NPETEH3NI KpeauTopamun; npegycmarpuBanach
BO3MOXXHOCTb MMPOBOro cornawieHns. CyMmma onros, Heobxoammas 4ns OTKPbITUS
KOHKYPCHOIo NpoM3BOACTBa B Y CTaBe 0603HaueHa He Oblfa, B CBA3MN C 3TUM [aHHbIN
MYHKT Oblf1 [ONO/HEH B HOBbIA YCTaB O TOProBOM HecocTosTeslbHOCTU 1832r.

Cymma gonra no Ycrasy 1832 r. go/KHa 6blna npesbilaTtb 5 Toicsiy py6nein. 10T

1YcTaB 0 6aHKpoTCTBe OT 19.12.1800 [3nekTpoHHbIN pecypc]. URL: https://base.garant.ru/55003854/ (gata
obpaueHnsa 01.11.2023).

n
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YcTaB npocnyxun go 1917r.

Mocne pesontoumn 1917 roga paHee [AeWCTBYHOLLME [10PEBOMIOLMOHHbIE
NMpaBoBble aKTbl MPEKPATUIN CBOE CyLlecTBOBaHMe. W Havancs COBETCKWM 3Tan
pa3BUTUA KOHKYPCHOro npoussoAcTea. [paxpaaHckui kogekc PCOCP 1922 r.
YNOMMHAET O HECOCTOATE/IbHOCTM B psie CTaTei, Perynmpyrolmnx OTHOLLEHMS
nopy4yeHus, 3ariMa, 3as0ra, HO 3TO OblfIX BCETO NNLIb YNOMUHAHUSA, & He peasibHO
[encTBytolMe HOPMbl ANA [aHHOrO WMHCTMTYyTa. B CBA3M C aTuM, cyabl Oblin
BbIHY)XA€Hbl MNPUMEHATb HOPMbl A0PEBOMOUMOHHOIO MpaBa. [aHHbIA nepuof
NPOANUNCA He A0Nro, Tak Kak yxe ¢ 1930 r. npaBOOTHOLLEHWUA, CBA3aHHble C
HecoCTOATe/IbHOCTbLIO, He perynnposanncbl

CoBpeMEeHHbI 3Tan CTaHOB/IEHNS KOHKYPCHOrO npaBa HauyMHaeTcs ¢ YKasa
Mpe3ngeHTa P® oT 14 wmwoHa 1992 1. Ne 623 «O Mepax Mo NoAfepXKe U
03/J0POB/IEHNIO HECOCTOATE/IbHbIX FOCYAAaPCTBEHHbIX NpeanpuATnii (6aHKPOTOB) U
NMPMMEHEHNS K HUM cneuuanbHbIX npoueayp». 3TOT HOPMaTMBHbIA NPaBOBOW aKT
npegycMaTpuBai  UCKKOYUTENBHO  aAMUHUCTPATUBHbIE MeToAbl  60pbObl  C
HeMNaTeXXecrnoCoO6HbIMM M OTHOCU/ICA TOMbKO K FOCYAapCTBEHHbLIM NPEANPUATUSM.

Yka3 lNpe3ngeHTa P® oT 14 uioHa 1992 r. He Hallen CBOEro NpakTU4ecKoro
NPMMeHEHNA, TaK Kak 19 Hos6pa 1992 r. 6bin NPUHAT 3akoH P® No 3929-1 «O
HeCOCTOATEIbHOCTYU (6aHkpoTCTBE) npeanpuUaTUA». [aHHbI 3aKOH
npeaycmaTprBas BO3MOXHOCTb MPU3HaHUS G6aHKpPOTaMu, Kak HOpUAMYECKUX Nnu,
Tak W TpaxpaH, WMewLWKUx Ccratyc WHAMBUAYANIbHOTO MpeanpuHMMaTens.
Kputeprem HecoCcTosTeNbHOCTM N0 3aKOHY Oblfia BblbpaHa - HEONMaTHOCTb, T.e. 3a
OCHOBY OblN B3AT NPUHLUMN CTPYKTYpPbI 6anaHca. HecMoTps Ha 3To 3akoH oT 1992 .
He [aBan KOHKPETHOro OnpefeneHns KpUTEPMEB MPU3HaAHWUA CTPYKTYpbl H6anaHca
Hey[0BNeTBOPUTENIbHON, 1 TOMbKO B MOCTaHOB/IeHMM MNpaBuTenbctea PO ot 20 mas
1994 1. Ne 498 «O HekOTOpbIX Mepax MO peannsayMy 3aKOHOAATENbCTBA O

HECOCTOATENbHOCTU (6aHKPOTCTBE) MPEANPUATMIA» B MpPUIoXeHUn Ne 1 Gbina

1 BuHorpagosa E.FO. WMHcTuUTYT 6aHkpoTcTBa B Poccuu. JTanbl CTaHOBMEHMS M pa3BuTusA. TumodeeB
®dapeHBanbg v MapTHepbl. 2017. Ne 1. C. 15.
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onpeaeneHa cuctema aTux Kputepuesl Mocne, 6bin NPpUHAT PefepanbHblA 3aKOH
oT 8 aAHBapa 1998 r. Ne 6-P3 «O HecocToATeNIbHOCTU (6aHKPOTCTBE)». B cBA3N, C
KOTOPbIM OblN CYLLECTBEHHO paclUMpeH Kpyr CyObeKToB, KOTOpble MOrn ObiTb
Mpu3HaHbl 6GaHKpoTamMu. ITUMWU CyObeKTaMuM MOFAM  BbICTYNaTb He TOMbKO
IOpUANYECKNe NnLa: KOMMEPYECKMe opraHmsaumm (3a UCKAKYEHMEM Ka3eHHbIX
NpeanpuATUin) M HEKOMMEPYECKMe opraHu3aumm B (opme MNOTPeOUTENbCKUX
KoonepaTueoB, 61aroTBOPUTENIbHLIX M MHbIX (DOHA4OB, HO N (DU3MYECKUe nunua,
NMeloLLMe cTaTyc MHAMBUAYa/IbHOTO MpeAnpuHMMATENns, a TakXe rpaxiaHe -
rnaBbl KPeCTbAHCKO-(epPMePCKMUX XO3ANCTB.

B KauectBe KpuTepus MPU3HAHWA HECOCTOATENIbHbIM, BbICTYMan MPUHLMN
HennaTe>ecnocobHOCTU, NMPU KOTOPOM pasMep 3a[0/DKEHHOCTU U HaxoAsawmecs y
[O/HKHMKA MMYLLLECTBO He yUuTbIBanUCh. anee 6bi1 NpuHAT PefepanbHblid 3aKOH
ot 25 theBpans 1999 r. Ne 40-®3 «O HecOCTOATENIbHOCTU (6aHKPOTCTBE) KPeAUTHbIX
opraHusayumii». [laHHbIA 3aKOH yCTaHaBMBan NopsAoK U YCNOBUA OCYLLLECTB/IEHUS
Mep MO0 NpeaynpeXxaeHnto HecocToATeNbHOCTU  (6aHKPOTCTBA)  KPeAMTHBIX
opraHu3auui, a TakkKe OCOOGEHHOCTM OCHOBaHW W npoueayp NpU3HaHWS
KPeAUTHbIX OpraHu3auuii HecocToATeNbHbIMKU (6aHKpOTammn) U UX NUKBUZaLMn B
nopsiike KOHKYPCHOro npounssoacTBa. defepasnbHblil 3aKOH 0T 25 dieBpans 1999 r.
No 40-®3 «O HecocToATeNbHOCTM (6AHKPOTCTBE) KPEAUTHBLIX OpraHu3ayui»
yTpatun cuny ¢ 23 gekabpa 2014 roga2

B HacTofllee BpeMA OCHOBHbIM HOPMaTUBHbIM MPaBOBbIM  aKTOM,
PErynupyrowmum npouesypy HecocToaTe/lbHOCTU (6aHKPOTCTBA), BbICTYNaeT
denepanbHblil 3aKOH 0T 26 oKTA6Gps 2002 1. Ne 127-®3 «O HecoCTOSATENIbHOCTU

(6aHkpoTCTBE)» (Hanee - 3aKOH 0 6aHKPOTCTBE)3,

1HecocToaTenbHOCTb (6aHKPOTCTBO) NoA pea. A.t0.H., npod. C. A. KapenuHoii. M., 2019. C. 345.

2 MuporoBa E.C. «HecocToATeNbHOCTL (6aHKPOTCTBO): NPaBOBOE pPerympoBaHme 1 NpaBonpuMeHUTeIbHas
npakTuka». M., 2018. C 178.

3 0 HecocToATENbHOCTU (6AHKPOTCTBE) : (heaepanbHbIi 3aKOH 0T 26.10.2002 Ne 127-d3 (peg. oT
03.11.2023) // CobpaHue 3akoHogaTenscTBa P®P. 2002. Ne 43. CT. 4190.
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AHann3 CNOXUBLLENCA CUCTEMblI POCCMICKOrO npaBa MO3BONAET cAenatb
BbIBO/Jbl, YTO B OTEYECTBEHHOW MPaBOBOW CUCTEME CHOPMUPOBANCS 0COObIN
MPaBoOBOW UHCTUTYT - UHCTUTYT HECOCTOATENIbHOCTU (6aHKPOTCTBA).

O npoueccax CTaHOB/IEHMS paccMaTpyBaeMOro HaMu npaBoOBOr0 MHCTUTYTa
B HalLel CTpaHe HEOAHOKPATHO OTMeYasiocb B COBPEMEHHOW POCCUINCKOI NPaBoBOWA
Haykel OfHako He Bce aBTOpbl paboT, KOTOPble paccMaTpuBaivM WHCTUTYT
HeCoCToATeNbHOCTM (6aHKPOTCTBA), MCCNeAYHOT U OMUCLIBAKOT, COOCTBEHHO, Cam
MPaBOBON UHCTUTYT.

Jl0BO/IbHO YaCTO, CCbINAsACh Ha UHCTUTYT HECOCTOATENIbHOCTM (6aHKPOTCTBA),
aBTOpPbl (DAKTUYECKN MOAMEHSAIOT MOHATUE «MPaBOBOW WHCTUTYT» WHCTUTYTOM
3akoHogartenbcTBa. Tak, Hanpumep, A. A. Copoka, ynomMumHas O NpaBOBOM
MHCTUTYTe  GaHKPOTCTBA, OTOXAECTBNAeT ero C 3aKoHOAaTeNbCTBOM O
6aHKpoTCcTBeZ a E. B. HaymoBa K npumepy, onucbiBas Mogesb PYHKLMOHNPOBAHMS
WHCTUTYTa HECOCTOATENIbHOCTU (6aHKPOTCTBA), TakXke (HaKTUYecKu MoAMeHseT
MOHATME MPaBOBOIO WMHCTUTYTA W WHCTUTYTa 3aKOHOAATENbCTBa, CCbIIASChH
NCK/TIOUMTENIbHO Ha 3aKpernsieHHble 3aKoHe HOpMbl npasa3. B To Bpemsa kak, C. T.
MwuepmaHoBa, Wuccnefysa AWMHaAMUKY Pas3BUTUA MHCTUTYTa HECOCTOSTE/IbHOCTU
(6baHkpoTCTBA), onucbiBaeTt NCKNIOYNUTENBHO ANHAMUKY N3MeHeHUs
crneymanmM3npoBaHHbIX 3aKoHOAATe/IbHbIX aKTOB B Cepe HEecoCTOATE/IbHOCTM
(baHKpoTCTBE), MOAMEHAA TEeM CaMblM TMOHATME MPaBOBOr0  WMHCTUTYTA
NCKOYNTENBHO MHCTUTYTOM 3aKOHOAaTebCTBa4.

Bmecte ¢ Tem psag aBTOpPOB MPUAEPXKMBAKOTCS APYron, (akTUyecku
MPOTMBOMNOJIOXKHON TOYKW 3PEHUS, OTOXKECTBNSAA WHCTUTYT HECOCTOATE/IbHOCTU

(6aHKPOTCTBA) WCKNHOUUTEIbBHO KaK CUCTEMY 3KOHOMMWYECKMX OTHOLLIEHUN,

1CtenaHoB B.B. HecoctoAATenbHoCTb (6aHKpPOTCTBO) B Poccuun, dpaHumm, AHrAMmM n Mepmanun. M., 2019.
C. 22.

2 Copoka fA.A. PethopmmpoBaH/e 3aKOHa 0 HeCcOCTOATENbHOCTU (6aHKPOTCTBE) KakK OAHOr0 M3 OCHOBHbIX
MHCTUTYTOB PbIHOYHOW 3KOHOMUKM Poccnn. CMBUPCKMIA TOProBO-3KOHOMUYECKUIA XypHan. 2019. Ne 8. C. 145.

3HaymoBa E.B. Mpo6aeMbl hYHKLUOHUPOBAHUA MHCTUTYTa 6aHKpPOTCTBa (HECOCTOATENbHOCTU):
afMVHUCTPATMBHbIN acneKT. BesonacHocTb 6m3Heca. 2021. Ne 4. C. 24.

4 MuepmaHoBa C.T. O pasBUTUN MHCTUTYTa HECOCTOATENbHOCTU (6aHKPOTCTBA) B COBPEMEHHbIX YC/T0BUSX.
Cunbupckuii TOproBo-aKoOHOMMYeCKNin xypHan. 2020. Ne 10. C. 32.
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CBSI3aHHbIX C HECOCTOSATE/IbHOCTbLIO IO/MKHUKA, U PaKTUYECKN UTHOPMPYS NPU 3TOM
CUCTEMY COOTBETCTBYHLUMX NPABOBLIX HOPML

Pe3loMypys MHEHMs| pasfMyHbIX aBTOPOB, MOXHO CAenaTb creaytollne
BbIBO/lbl: KaTeropms «MHCTUTYT HECOCTOATENbHOCTM (6aHKPOTCTBA)» He coBnagaeT
C KaTeropuei «cmctema 3akoOHOaTeNbCTBa O HECOCTOATENbHOCTM (6aHKPOTCTBE)»,
TaK Kak MepBblii MHCTUTYT MMEET CBOK KOHCTPYKLMIO U CUCTEMY Mepapxuii, He
COBMafaloliMx C CUCTeMOM 3aKOHOAATeNbCTBA. VIHCTUTYT HECOCTOATENIbHOCTH,
MOMMMO HOPM MpaBa, BKIOYaeT B Cebs Takke psafg  Creunann3vpoBaHHbIX
WHCTUTYTOB U CYBUHCTUTYTOB. Takke SBMSSCb [AUHAMUYECKOW KaTeropue,
MHCTUTYT  HeCcoCTOSATeNbHOCTM  (6aHKPOTCTBA)  BblpabaTblBaeT  MPUHLMMbI,
CBO/SILLME BOEAMHO Pa3/iMyHble NPaBOBble HOPMbI, 1 POPMUPYET CIIOXKHYHO CUCTEMY
MEXaHW3MOB MPaBOBOr0 PerynupoBaHUs CHOPMMPOBABLUMXCS B  06LLECTBe
9KOHOMMWKO-MPABOBbIX OTHOLLEHWIA, CBSI3aHHbIX W (MAKX) BbITEKAKOLWMX U3
HEoNnNaTHOCTU [JO/MKHUKOM €ro AEHeXHbIX 06513aTeNbCTB. M0 yKa3aHHOW NpuynHe
PacCMOTPEHME UHCTUTYTa HECOCTOATENbHOCTU (6aHKPOTCTBA) UCK/OUNTENBHO Kak
COBOKYMHOCTM 060C06/1EHHbIX HOPM MpaBa Tak Xe He BepHO, Kak 1 paCCMOTPeHMe
yKa3aHHOro MpaBOBOr0 MHCTUTYTA KaK WCKMOUUTENIbHO CUCTEMbl OTHOLLEHWIA U
CMOCOGOB [OCTMXKEHMSI KOHKPETHBIX 3KOHOMUYECKUX W KOPMOpPaTUBHLIX Lienei u
NnokasaTenel,  XapaKTepu3yloLWMX  M1aTeXecnoco6HOCTb  X03AMCTBYHOLLEro
cy6bekTa. VIMEHHO MO YKa3aHHbIM MNPUYMHAM [0BOSIbHO YacTO 3KOHOMWCTHI,
paccmaTpuBasi  6aHKPOTCTBO  TOMbKO U WUCK/IOUMTENbHO  KakK  CUCTEMY
9KOHOMUYECKMX MoKaszaTeneidi B Buae Habopa KO3I((UUMEHTOB (PUHAHCOBO-
X03AACTBEHHOI AeATeNbHOCTM AOMKHMKA 1 NOKasaTeneld, UCNonb3yeMblX UMK ANs
pacyeToB (PVMHAHCOBO YCTOMUMBOCTM [O/MKHUKA, HE MOryT BCECTOPOHHe
MCCNeAoBaTh M 0GBACHUTL NPAKTUKY, AUHAMUKY W NOCNEACTBUS MPUMEHEHUS TexX
WM MHbIX Mpoueayp 6GaHKpOTCTBa. B CBOK oyepedb, HOPUCTbI, paccMaTpuBas
HECOoCTOATENbHOCTb (6aHKPOTCTBO) UCK/THOUMTENBHO C TOUKM 3PEHMS 3aKPenIeHHO

B 3aKOHOAaTE/NIbCTBE CUCTEMbI MMpPaBOBbIX HOPM, HE B COCTOAHUWN CUCTEMHO U

1 Xumnyes B.A. OcyLLecTB/EHNE U 3aLMTa FPaXAaHCKMX NpaB Npy HECOCTOATeNbHOCTM (6aHKPOTCTBE). M.,
2016. C. 156.
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KOMM/IEKCHO pacCMOTPeTb MPakKTUKY peann3auum MexaHW3MoB 6GaHKpPOTCTBa U
0ObACHUTL MHOrME TeHAEeHUUM W npobnembl HE3IPEHEKTUBHOCTU MeXaHWU3MOB
6aHKpPOTCTBA Ha NpakTunkel

C y4yeTOM COBpPeMeHHbIX NOAXOA0B K KaTeropuuv «UHCTUTYT», NMPUHATON B
POCCUMICKOM MpaBe, 3HAYUTCA, UTO MOJ4 WHCTUTYTOM HECOCTOSTE/IbHOCTU
(baHKpoTCTBA) B CWUCTEME POCCUMICKOro rMpasBa CrnefdyeT MOHUMaTb MPaBoOBOE
obpasoBaHue,  npeacTaBfslollee U3 ceb6s  CTPYKTypy — HOPMaTMBHOIO
B3aMMOJENCTBUA CYOBLEKTOB MpaBa, COCTOALLYH W3 COBOKYMHOCTU PefieBaHTHbIX,
(hopmanbHO 3aKpenneHHbIX npaBua (NPaBoOBbIX HOPM), 06bEAMHEHHbLIX CUCTEMOIA
COMOAYMHEHHbIX MNPaBOBbIX MPUHLMUMNOB, KOHCTPYKUMA W MOAenenh uyepes
MexaHu3Mbl NPaBOBOr0 PerynmpoBaHus rpynnbl B3aMOCBA3aHHbIX MeXay Co60i
9KOHOMMKO-NPaBOBbIX 06LLLECTBEHHbIX OTHOLLEHWI MO NOBOAY:

1) KpuTepveB ¥ MNPU3HAKOB  (PMHAHCOBOM  HennaTeXXecnocob6HOCTU
opraHusaumini - 1 (U3NYECKUX UL ANa  Ueneidl  BO30YXKAeHMA gena o
HeCcoCToATeIbHOCTU (6aHKPOTCTBE);

2) Crnoco6bHOCTM M (M) BO3MOXHOCTM CYy6BHEKTOB Mpasa 6bITb NPU3HaHHLIMU
JOMKHWKaMW B fenax O 6GaHKpPOTCTBE W MNOAYyYeHUs, MPefyCMOTPEHHOrO
3aKOHOAATeNbCTBOM O HEeCOCTOSATeNIbHOCTM (6aHKPOTCTBE) cTatyca AO/MKHUKA B
Aene o 6aHKpPOTCTBE;

3) nNpefynpeXxneHns HecoCTOATENbHOCTU [O/HKHUKOB W MNPOBEAEHUS B
OTHOLLEHMM HMUX 3KOHOMWUKO-MPABOBbIX MEXaHN3MOB CaHaLW;

4) n3meHeHus (TpaHchopmMaummn) NpaBoBbIX CTaTyCOB JO/MKHUKOB B Nepuog,
NpeALecTBYOWNIA BO30YXAEHMIO Aena 0 6aHKPOTCTBe, B Nepuof 6aHKpPOTCTBa, a
TaKXXe B NMepuOA Nocse OKOHYaHMsi NPOM3BOACTBA MO AeNy 0 6aHKPOTCTBE;

5) odopmneHns paga  nocnefoBaTefibHbIX  AEACTBUIR,  (popMasibHO
3aKpenneHHbIX B 3aKOHOJATeNbCTBE O HeCcoCToATeNbHOCTM  (6aHKPOTCTBE),
npeAcTaBnAloWwmMx cobor artanbl  obuiero npouecca Mo  PerynMpoBaHuio

BHYTPUKOPNOPaTUBHOIO KOHTPOMA W ynpaBneHUA CbI/IHaHCOBO HECOCTOATEJIbHLIM

1PyukuHa I'.®. MNpaBoBOe perynmpoBaHne HeCoCTOSATeNbHOCTM (6aHKpoTcTBa). M., 2020. C. 215.
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[OO/MKHUKOM - OpraHusauuneid Uam rno perynvpoBaHUI0 MMYLLECTBEHHOIO cTaTyca
rpaXaaHnHa-O/MKHUKa;

6) opraHuzaumu, (YHKUMOHMPOBAHUA W peasn3aumm pasiMyHbIX TUMOB U
BUAOB apObUTPaXXHOro ynpasfieHMs B Cepe HecoCTOATENbHOCTM M H6aHKpOTCTBA
IOPUANYECKMX W (DU3NYECKMX NNL, a TakxXe MNPUHYAUTENbHON NNKBUZALUN
opraHu3ayuu;

7) OCHOBaHMA BO3HWKHOBEHWA MpaB KpeauTopoB MO  OCnapuBaHuIo
IOPUANYECKNX aKTOB [O/DKHMKOB, COBEPLUEHHbIX B YLlep6 npaBonopsgky u
KpeanTopam;

8) KOHCTPYKLUMM Mep Mo OXpaHe M MpeKpaLLeHnIo 3alunThbl NpaB KpeanTopoB
[AO/MKHNKOB B paMKax CyfiebHbIX U BHeCYAeOHbIX npoueayp 6aHKpOTCTBa;

9) cuctemMbl Mep O6LLEN M YACTHOM MpeBeHUUN B BMAY 310ynoTpeb/eHnii B
BUAE (DMKTUBHOMO WY NpefHaMepPeHHOro 6aHKpOTCTBa, a TakXKe NMPOTUBOAENCTBUIO
BbIBOJA aKTMBOB [AO/HKHUKA B Nepuof, NpefllecTBYOWMIA BBEAEHUIO MNpoueayp
6aHKpPOTCTBa, U B X0/€e NPOBeAeHNs YKa3aHHbIX npoueaypl

CyLlecTBEHHOM OCOOGEHHOCTbIO OTHOLLEHMWIA Cepbl HECOCTOATENbHOCTU W
6aHKpPOTCTBA ABMAETCA TO, YTO YKa3aHHble MPaBOOTHOLLEHWS BXOAAT B CTPYKTYpPY
npegmeTa MaTepuasibHOro Myo6/MYHOro npasa, TO eCTb MOTYT OblTb OTHECEHb! K
OpraHu3aumoHHO-MY6/IMYHBIM  OTHOLLEHWAM, BO3HUKAKOLMM MeXAY 4aCTHbIMM
NNUAMU M TOCYAapCTBOM B /iMue My6/IMYHBLIX OpraHoB Ha OCHOBE BflaCcTU U
noAgyMHeHns2. B paHHOM cnyyae 3TO, MNpeXAe BCEro, OTHOLIEHMS MexXAay
AO/MKHUKAMM N YNOSTHOMOYEHHbLIMW OpraHamu, BblTeKalowne M3 HEUCnoHeHNs
0653aHHOCTe Mo ynnate 0643aTe/IbHbIX MIaTeXel B OOMKETbl U BHEOIOIKETHbIE
(hOoHAbI3,

CyLLecTBEHHOM CNeunguKon paccmMaTpmMBaeMoro HaMmm MHCTUTYTa ABASETCA
TakkKe TO, YTO TpPynnbl HOPM W MeXaHWU3Mbl pean3auun yKasaHHbIX HOPM,

pernamMmeHTupyrowmne LUVIpOKI/IIZ CMeKTp OTHOLUEHWI  HECOCTOATENbHOCTU W

1HKOnoBa E.C. MNpaBoBoe perynmpoBaHne HECOCTOSATeNIbHOCTU (baHKpoTcTBa). M., 2019. C 135.

2dponos N.B. MNpaBoBoe perynnpoBaHMe U MexaHU3Mbl ynpasfieHUs (PUHAHCOBON HeCOCTOSATENbHOCTb
(6aHKpPOTCTBOM) X03AMCTBYHOLWMX CYyOEKTOB: BONPOCHI TEOpUKN U NpakTuku. HoBocmnbumpck. 2011. C. 72.

3MonoHgonyno B.®. Mpon3BoAcTBO MO AenaM 0 6aHKPOTCTBe B apbuTpaxkHom cyae. CI6., 2004. C. 30.
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6aHKpPOTCTBa, KOHCOMUAUPYHOTCSA B CUCTEMY CreLmanbHbIX NMPaBoOBbIX MHCTUTYTOB
N CyOUHCTUTYTOB Cepbl HECOCTOATENLHOCTU N 6AHKPOTCTBA B paMKax Ha3BaHHOI0
BbllLle reHepasibHOro UHCTUTYTA.

MO>XXHO NpuBeCTU NpUMepbl CnewluanbHbIX MPaBoOBbIX MHCTUTYTOB B Cepe
HEeCOCTOATE/IbHOCTM M 6aHKpOTCTBA: MHCTUTYT  Ny6AUMYHO-NPaBOBOro
(rocynapCTBEHHOr0)  perynnpoBaHMs  6aHKpPOTCTBA; WHCTUTYT  6GaHKpPOTCTBA
IOPUANYECKMX NNL; WHCTUTYT (PUHAHCOBOrO O03[40POB/MEHUA W HGaHKPOTCTBA
KPeOUTHbIX  OpraHuMsauuidi;  UHCTUTYT  GaHKpPOTCTBA  rpaXgaH;  WMHCTUTYT
apbUTPaXXHOr0 ynpaBneHns; MHCTUTYT OTBETCTBEHHOCTU PYKOBOAMUTENSA LO/HKHUKA
NN, Y UHBIX AL, B 6AHKPOTHbIX Aefnax; MHCTUTYT NpefoCTaB/eHNs caHaummy B Lensx
BOCCTAHOB/IEHUS NIATEXECNOCOOHOCTU [O/MKHUKA; WHCTUTYT TpPaHCrpaHU4HOM
HecocToATe/IbHOCTU U HEKOTOPbIE UHbIE.

YKasaHHble crneuunasibHble npaBoBble MHCTUTYTbI Chepbl HECOCTOATENLHOCTH
W 6GaHKpPOTCTBA BXOAAT B  TEHEPasibHbl  WHCTUTYT  HECOCTOSATE/IbHOCTU
(baHKpOTCTBA) CMCTEMbI POCCUICKOrO MpaBa, KOTOPbIA MOXHO TakXe Ha3BaTb
CUCTEMO(OPMUPYIOLMM  MHCTUTYTOM  CneuunanbHOM  cdepbl  MPaBOBOro
perynnposaHual

Onupaschb Ha BbILLEN3N0XEHHOE, MOXKHO CAeNaTh BbIBOA O TOM, UTO UHCTUTYT
HeCoCToATeIbHOCTM (6aHKPOTCTBA) B CUCTEME POCCUIACKOro npasa MpeAcTasiser
c060M reHepanbHbIA MHCTUTYT Chepbl HECOCTOATENBHOCTU U 6AHKPOTCTBA.

YNoMuHas TepMUH «(PUKTUBHOE 6GaHKPOTCTBO», OMPeAeNieHHO cnegyet
OTMETUTb CcTaTbio 197 YronoBHoro kogekca P® (ganee no tekcty YK P®d)2koTopas
pasbACHAET OCHOBaHWUA BO3HWKHOBEHUS OTBETCTBEHHOCTU W NOHATUE (PUKTUBHOTO
6aHKpoTCcTBa. Tak, Mo AaHHOWN cTaTbe PUKTMBHOE GAHKPOTCTBO OMNpeaenseTcs, Kak
«/IOKHOe  nybnnyHoe  0ObSABNEHWE  PYKOBOAUTENEM  WAM  yypeauTenieM
(y4YaCTHMKOM) HOPUANYECKOro 1La 0 HECOCTOATE/IbHOCTM AAHHOM0 HOPUANYECKOTO

NMLA, a PaBHO FPaXKJaHUHOM, B TOM UMC/e UHAMBUAYANbHBIM NPeAnpPUHUMATENEM,

1Kupunnosa HO.B. MpaBoBble 0OCHOBLI 6aHKpoTcTBa. E-Scipo. 2021. Ne 1. C. 3.

2 YTonoBHbIN KofeKc Poccuiickoin depepauun : gefepanbHbiii 3aKoH 0T 13 nioHs 1996 roga Ne 63-d3 (pea.
oT 31.07.2023) [3nekTpoHHbIN pecypc]. URL: http: http://pravo.gov.ru/proxy/ips/?docbody&nd=102041891 (pgaTa
obpauwieHmnsa: 03.11.2023).
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O CBOEil HeCcOCTOATE/IbHOCTW, eC/N 3TO AesiHWEe NPUYUHWUAO KPYMHBIA Yyulep6».
Takum o6pasom, B CT. 197 YK P® cogepXutcs HECKOSIbKO CXO0XMX Ha cebs
COCTaBOB, pa3/iMyatoLLMXCs TONMbKO CyObekTamy npecTynneHuns. CopepxkaHue
CTaTbW HOCWUT 6NaHKeTHbIA XapaKTep, TaK KakK OTCblJaeT K 3aKOHOAATe/NbCTBY,
perynupyrouwemMy npoueaypy 6aHkpoTcTBa. CocTaB MNPEeCcTYNeHUss Mo CBOEWn
KOHCTPYKLWN ABNAETCA MaTepuasibHbIM, TaK KakK npesycmaTpuBaeT nocneicTBus B
BMAe KpynHoro yuiep6a (ot 1500 000 py6nein)l

MoaBoas WTOr, MOXHO CKasaTb, YTO pasBUTME POCCUIACKOrO KOHKYPCHOIO
npaBa GepeT CBOE Havaso B rNy60KON APEeBHOCTU U 6Ga3NPYETCS Ha TPEX OCHOBHbIX
aTanax, a B 4aCTHOCTWU: [OPeBO/IIOLMOHHOM, COBETCKOM W COBPEMEHHOM
(nocTtcoBeTckom). Kaxablih 3Tan MMeEEeT CBOM OCOOEHHOCTM, YKa3aHHble B TEKCTe.
XpoHosorms 3akoHofaTeNlbcTBa O 6GaHKPOTCTBE MO3BOMSET cCKasaTb, 4YTO B
HacTosLee BpPeMA OCHOBHbIM HOPMAaTWBHbIM MPaBOBbIM aKTOM, PerynavpyroLmm
npouesypy  HecoCToATeNbHOCTW,  ABnseTca  defepanbHbld  3aKOH  «O
HecoCTosTeNbHOCTU  (6aHKPOTCTBE)», MPETEepneBWMiA  60MbLLIOE  KOMNYECTBO
N3MEHEHWIA C AaTbl BCTYMNEHNA B cuy. ECnm roeopuTb 0 (OMKTMBHOM GAHKPOTCTBE,
TO MOXHO CKaszaTb, YTO OHO MO CYTW CBOEW SIBNSETCA JIOXKHBIM 3aAB/IEHUEM
[O/HKHUKA O ero HecrnocobHOCTWM pacniatuTbCA C Kpegutopamu. B HacToswee
BPEMS OTBETCTBEHHOCTb 3a OCYLLECTBEHNe (DMKTUBHOrO 6aHKPOTCTBA HaLU/IO CBOE
3aKkpenneHue B cT. 197 YK P®, HecMOTpA Ha 3To, AaHHaA HOpMa HOCUT 6/1aHKeTHbIN

XapakTep.

1.2 ObwWan xapakKTepuctuka npoueayp, BBOAUMbIX NPy 6aHKPOTCTBE

pNaN4YeCKnx n Ct)l/l3l/l‘-IeCKI/IX nny,

HauaTb CTOMT C TOro, YTo NpoLeaypa 6aHKPOTCTBA MOXET MOHAA0BUTLCS:

1Mnagkux B.N. OcobeHHOCTU KBanngukaumm (UKTMBHOrNo 6aHKpPOTCTBa. BeCTHUK yHuBepcuTeTa. 2013.
Ne 8. C. 128-129.
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- B CNy4yae HaKOMeHWa LONMToB - nepepn OHOPKETOM, KOHTpareHTamu Wnu
KpeauTHbLIMK opraHusalmamu,

- B C/ly4ae HEBO3MOXHOCTU paccumTarbca no (PUHaHCOBbIM 0653aTeNbCTBaM
WK, HanNpumep, NPU HeXenaHUM NPoLo/HKaTb 3aHUMaTbCA NPeLNPUHUMATENLCKON
[eATeNIbHOCTbI0 NPU Ha/IMyMK [OJITOB, KOTOpPble 3aKpbiTb LO/DKHUKW He WUMENT
BO3MOXXHOCTN1

BbITyeT MHeHWe O TOM, 4TO €CAn nnuo 6yab, TO HOPUAUYECKOE WK
(hm3nyeckoe  npusHalTCAd  6aHKpoTaMM, TO  MOSBAAETCA  BO3MOXHOCTb
HEWUCMOJIHEHNS CBOMX KPeAWTHbIX 0683aTeNIbCTB. IOTO OLWMO0YHOE MHEHME,
MOCKO/IbKY CMbICN CyfebHON npoueaypbl Mo NPU3HaHWUIO AO/MKHMKA 6aHKPOTOM B
MepByt0 OYepedb 3akKIyaeTca B TOM, 4TOObl MOMOYb AO/MKHUKY COPOCUTH
[0/1T0BOE BpemMs 1 Nnpu 3TOM MakKCUMasibHO y4eCTb UHTEPEChl KpeanTopoB2

Mpouefsypa 6aHKpPOTCTBA (HECOCTOATENIBHOCTM) MO 06WeMy npasuiy
MOANIEXUT PACCMOTPEHUIO apOUTPaXHbIM CYAOM, YTO Perynmpyetcsd Hopmamu
ApOUTpPaXXHOro npoueccyanbHoro Kogekca (ganee no tekcty - AlK)3 a Ttakxke
cneumnanbHbIMU HopMammn 3akoHa 0 6aHKpoTcTBe. OfgHako ¢ 1 ceHTabps 2020 .
BBefleHa HOBef/la B OTHOLUEHMM npouefypbl HECoCToATeNbHOCTM (6aHKPOTCTBA)
(hm3nyeckmnx nuy. HauymHaa ¢ ykasaHHOro nepuoga gusnyeckue nvua B TOM 4ucne
NHOMBUAYa/bHbIE  NpegnpuHMMaTenn  MOryT — OCYLWeCTBUTb  nojadyy B
MHOrO(DYHKLUMOHaNbHbIA ~ LUEHTP  NpPefoCTaBfieHMs  FOCYAapCTBEHHbIX U
MYHULUMNAbHBLIX YCNYT (fasiee no Tekcty - M®LL) 3aa81eHme 0 NpU3HaHUM JaHHbIX
Ny, 6aHKpoTaMy BO BHeCYe6HOM NOpsiAKe, YTO MO3BOMAET UM NPOMNTN Npoueaypy
6aHKpoTCTBa 6€3 y4yacTusi cyfa M (PUHAHCOBOrO YNpaBnsOWEro. YKa3aHHbIN
nepuog npegnucan u4To, He BCe (M3NYeCKMe nuua W UHAUBUAYASIbHbIE

npegnpuHMMatesin Moryt ObITb MPM3HaHbl HECOCTOATENIbHBIMA TaKNUM o6pa30M, a

1/1bBoBa O.A. POCCUMIACKWUIA MHCTUTYT 6aHKPOTCTBA B YC/I0BUAX €ro MpaBoOBOM TpaHchopmaumm. Russian
Journal of Economics and Law 2021. Ne 2. C. 252-253.

2PaxoBckaa A.H. MogepHu3aLmsa MHCTMTYTa 6aHKpPOTCTBa: LenecoobpasHocTb, aPpeKTUBHOCTL. Pocecus:
TeHAEHUMN N nepcrneKTuBbl pa3Butus. 2021. Ne 13. C. 458-459.

3 ApbuTpakHbI npoueccyanbHblii Kogeke Poccuiickon deaepaumn : hefepasbHbiii 3aKOoH 0T 14 nioHa 2002
roga No 95-®3 (peg. oT 22.06.2023) [9neKTPOHHbIN pecypc]. URL:
http://pravo.gov.ru/proxy/ips/?docbody=&nd=102079219 (gaTa obpawieHus: 01.11.2023).
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TOJIbKO Te, Yell pa3Mep J0/ITOBbIX 0643aTeNIbCTB COCTaBsAET He MeHee 50 1 He 60nee
500 TbIC. py6., MPKY 3TOM, B YKa3aHHY0 CYMMY He JO/IKHbI BXOAUTb LWTPadbl, NeHN,
MPOLEHTbI 3a MPOCPOYKY nyarexa, yobITKU B BUAE YNYLIEHHOW BbIFO4bl U UHbIE
MMYLLLECTBEHHbIE WM (PUHAHCOBbIE CaHKLMK, HO C 3 HOA6pa 2023 r. B 3aKOH 0
6aHKPOTCTBE BHECEHbl HEKOTOPble KOPPEKTUPOBKW, HamnpumMep, B OTHOLLEHUU
BHecyfe6HOro 6aHKpoTCTBa A4/18 (PU3NUYECKMX NNL, YBENIMYEH pasMep NpeaesibHoro
ponra c 500 Teic. py6. o 1 MH. py6., a TakxKe COKpaLleH CPOK MOBTOPHOWN Nojayum
3asaBneHna ¢ 10 go 5 ner.

BosBpawasicb K cygebHomMy nopsgky M K npoueaypam  BBOAMMbIM
apouTpaXXHbIM  CyAOM, BblAeNUM crnefytoulee: 6aHKPOTCTBA (DU3NYECKUX W
OPUANYECKUX NIAL, Pas3NNyaloTCs He TOMIbKO OCHOBaHWAMW, HO W BBOAMMbIMM
npoueaypamu.

ApOUTPaXHbIM CyAOM B OTHOLIEHUUM (U3NMYECKMX UL, B TOM 4uCne
UHAMBUAYaNbHBIX NpegnpuHumMarenein (ganee no Ttekcty - WIM), mMoryT BbiTb
BBefleHbl cnefytoLLne npoLeaypsi:

PecTpykTypusauus [onroe. CumTaeTca peabunutaumoHHOW npoueaypou,
NPoOBOAMMOW AN BOCCTAHOB/MEHWA  M1ATEXECNOCOOHOCTN  rpaxjaHnHa W
noraweHua  3aflO/DKEHHOCTM  Mepes  KpeauTopamy  HenocpeACTBEHHO B
COOTBETCTBUM C NJIAHOM PECTPYKTYpu3auumn fonros. B gaHHOW npouenype Cynom
BLIHOCUTCA OMpejeneHne O BBeAeHUM npouenypbl PecTpyKTypusauuun [0NroBs.
MMocne 3toro, BCe AONMN LO/MKHUKA «3aMOPaXKMBaKOTCA», a TakKXKe HasHa4vaeTcs
(hMHAHCOBbLIN YNPaBNSAOLWIA.

PecTpyKTypu3sauna JoNnroB SBASETCS O4HOM U3 OCHOBHBIX Npoueayp, KoTopas
co3fjarolen ycnosus [fAns MNOSIHOTO pacyeta MO JofiraMm, HarnpuMmep, B Lensx
npogomkeHnss WM cBoel peAtenbHocTW. [aHHas npouedypa npegoctaBnser
BO3MOXXHOCTb NepecMoTpa YC0BUIA MoralleHnst KpeamTa, CHUKEHUS MPOLLEHTOB U
MEHW, YMeHbLUeHNs KpeauTa. DUHAHCOBbLIA  YNPaBASKOWMA  JAeT  OLEHKY

nocnabneHnii JOMKHUKY € y4eToM TpeboBaHWin KpeaAnTopoBl

1PapxaboBa A.O. MNpaBoBble 0COBEHHOCTU 6AaHKPOTCTBA (PU3NYecKux nny. 3akoH u npaso. 2021. Ne 1. C.
70-71.
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Kak nokasblBaeT MpakTuka, npouegypa pecTpykTypusaunm JoAros KpamHe
PeAKO [0CTMraeT CBOMX LeNen, n3-3a 06s3aTeNIbHOro eAMHOrIacHOro MNPUHATAA
KOMMPOMUCCHOrO pelleHns. pu 3Tol npoueaype: BBOAUTCA MOPATOpPUil Ha
YO0B/IETBOPEHME TPeboBaHMI KPeaAUTOPOB M 06 ynnate 0653aTeNlbHbIX NNATEXEN;
NpeKpawLaeTcss HauucneHne HeycToek, LTPagoB, MeHel, a TakKe MPOLEHTOB MO
06s3aTeNbCTBaM;  NPUOCTAHABMBAKOTCA  B3bICKAHWA MO WUCMNOJIHUTENbHbLIM
JOKYMeHTaM  (MCKNIOYeHUA  COCTaBNAKT, [AOKYMEHTbl MO TpeboBaHWO O
BO3MELLEHMMN BPpeaa, NMPUYMHEHHOTO XKU3HM 1 3[40POBbIO, O B3bICKaHWUW aNIMMEHTOB
N HekoTopble Apyrue). MnaH pecTpyKTypu3auum MOXeT OblTb COCTaB/eH /M6o
camnM O/MKHUKOM, NMB0 3anHTEPecOBaHHbIMU KpeanTopamMmu. MiaHoB MOXET 6bITb
NpeAcTaB/eEHO HECKOJbKO.

Kak oTmevaloT E. B. UepHukoBa, B. I'1. bbiko, A. B. ®UHOreHoB, «3aKOH 0
6aHKPOTCTBE HE COAEPXUT KOHKPETHbIX TPebOoBaHMI K COAEPXKaHUIO MEPONPUATUIA,
npegycmaTprBaemblX MJaHOM  PeCcTPYKTypusaumn, Mo3ToMy KpeauTopbl U
[OO/IHKHUKM CBOGOAHBI B (hOPMY/NIMPOBAHUN ero cogepXaHuns». OfHaKo B 3aKoHe 0
6aHKpOoTCTBe B CcTaTbe 213.14 eCTb HEOOXOAMMbIE YCNOBUSA, KOTOPbIE J0/IKHbI ObITb
BK/IOYEHbl B MNJaH PecTpyKTypusaumi. AHavM3 njaHa pecTpyKTypusaymm
NMPOM3BOAMTCA  (PMHAHCOBLIM  YNPaBAAKOLWMUM,  KOTOPbIA B AasibHEWLIEM
paccMaTpuBaeTCs Ha NepBoM cobpaHnn KpegMTopoB. Mo OKOHYaHMM PacCMOTPEHMS
MPUHNMAETCA OAHO W3 PeLUEeHUIA: YTBEPXAEHNE UM OTKA3 B YTBEPXKAEHUWN MNJ1aHa;
obpallleHne ¢ Xo4aTancTBOM 06 OTMEHE MaHa PecTpyKTypusaunn; obpalleHne ¢
X04aTaCTBOM O MNpPU3HaHWKM npeanpuHUmartens 6aHKPOTOM W BBeAEHWUU
npoueaypbl peannsaumm UMyLLECTBA UIX O 3aKNHOUYEHUN MUPOBOTO COrNaLLeHus.

Mo OKOHYaHWW WCMOSMIHEHMSA MNaHa, apouTpaxHblil Ccyf 3aBepliaeT
Npouesypy PecTpyKTypu3auum MMYLLECTBa, B C/lyvyae ecin BCA 3a[0/MKEHHOCTb
norawleHa, nMM6o nNpuU3HaeT (U3MYECKOEe NNLLO HEMNIaTeXXecrnocobHbIM 1 BBOAUT

CNeflytoLLyH NpoLeaypy peanusauum nmyllecrtsal

1KasakoB A.O. BaHKpOTCTBa rpaxaaH 1M aTpubyT COBPEMEHHOW 3KOHOMWUKMW: YTBEPXJeHWe CyfOM MNaHa.
Mepmckuii opuanyecknii anbMarHax. 2020. Ne 1. C. 414,
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Mpouenypa peanusauum MmMyLlecTsa. [aHHas npouesypa paboTaeT Kak Ha
KpeauTopoB, TaK W Ha AO/HKHUKA, NMOCKO/IbKY MepBbiM MOMOraeT MOHOCTLI0 UK
4aCTUYHO peasnn3oBaTb CBOW MpaBa B BO3MOXHOM 00ObemMe 3a CUHeT MMetoLLerocs
MMYLLeCTBA [O/MKHMKA, a NOCMefHEeMy peLlaeT BOMPOCbl C OCBOOOXAEHMEM OT
nonros. B. B. BUTPSHCKUIA CUMTaeT. «...nMpoueaypa peanvsaymm MMyLecTsa Mo
CBOMM Npu3HaKam MOJIHOCTbIO  COBMafjaeT C Mpouefypoil  KOHKYPCHOro
MPOM3BOACTBA, XOTA MMEET MHOe Ha3BaHwue...» [lpeacTaBnseTcs, 4YTO MO CBOEM
CYLLLHOCTM OHW ABNAOTCA 6M3KMMK NpoLesypamMu.

Mpoueadypy cuMTaloT YNpouleHHON. BBefeHa MOXeT ObITb cpa3y mnocne
NPUHATUA CYAO0M 3asB/IEHNA LO/HKHUKA NPU Ha/IMYMM OT Hero COOTBETCTBYHOLLErO
Xofaranmcrtea M OTCYTCTBUM  OCHOBaHWWA  AN19  BBEeAEHWUA  MpoLefypbl
pecTpyKTypusaumu. Peanusauma umyllecTBa A/NTCA He MeHee 6 Mecsles,
LLUECTUMECAYHbIA CPOK MOXKET ObITb MPOAJIEH CYAOM MO XOAaTalCTBY KpeamTopoBl

KOHKYpPCHOM Maccoi [O/MKHUKA 3aHMMaeTcs (PMHAHCOBbIA YrpaBistoLL M.
[aHHYy0 Maccy cocTaBnsieT BCe MMYLLECTBO, a TakXe [0/ B 06LWEeM MMYLLecTBe
[O/MKHUKA, 38 UCK/TIOYEHNEM MMYLLECTBA, Ha KOTOPOE He MOXeT ObiTb 06paLLeHO
B3bICKaHMe B COOTBETCTBMM C [padKAaHCKUM npoLleccyasbHbIM KOoAeKcoMm P®
(nanee - TMIK P®)2

B cooTtBeTcTBUM C 3aKOHOM O 6aHKPOTCTBE MpeanpuHMMatens 06s3aH
NMpefocTaBUTb (PMHAHCOBOMY YMpaBnfloWemMy Mo ero TpeboBaHuio, ntobble
CBELeHMA O COCTaBe M MECTOHaXOXAeHUM CBOEero umyllectsa. [locTaHOB/eHMe
MneHyma BepxoBHoro Cypga Poccuiickoin ®egepaunn ot 25 gekabps 2018 r. Ne 48
«O HeKoTOpbIX BOMNpPocax, CBSA3aHHbIX C OCOGEHHOCTAMM (HOPMUPOBAHUS W
pacnpefeneHns KOHKYPCHO Macchl B jlenax 0 6aHKPOTCTBE rpaxaaH» pasbACHAET,
4YTO M3 KOHKYPCHO MacCbl MOMMMO MMYLLECTBA, Ha KOTOPOE He MOXET ObITb

obpallleHO B3biCKaHMe B cooTBeTcTBMM ¢ [TIK, BKIOYaKOTCA TakXe AeHbrn B

1TonbknH M.O. UHCTUTYT 6aHKpoTCcTBa (PM3MYECKOro Nuua B rpaxgaHckom npase Poccun. HayuHblii
XypHaut. 2021. Ne 8. C. 64-65.

2 MpaxkpaHCKMA npoueccyanbHbIn KofdeKe Poccuiickoli ®egepaunn : defepanibHbiii 3aKOH 0T 23 OKTS6ps
2002 roga No 138-®3 (pea. oT 20.07.2023) [2neKTPOHHbIN pecypc]. URL:
http://pravo.gov.ru/proxy/ips/?docbody=&nd=102078828 (gaTa o6palieHns: 03.11.2023).
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pasmepe yCTaHOB/EHHON BENNYMHBI MPOXUTOYHOIO MUHUMYMa, NPUXOAALLENCS Ha
CamMoro [O/DKHUKA M AL HaxoAAWMXCcsa Ha ero wxkaumseHunl [anee, nocne
(hopMMpPOBaHMA KOHKYPCHOW Macchbl YNpaBAsoWwmMi OLEHMBAET MMYLLECTBO MNpw
MOMOLLM He3aBUCUMbIX OLEHLMKOB. [locne 3T0ro, ynpasnstwoWMiA Hanpasnset
pe3ynbTaT OLUEHKWN B Cy[, C X0JaTaliCTBOM O BbICTaBIEHUN UMYLLECTBA HA TOPrX MO
6aHKpoTCTBY. EC/in cyf cornaceH ¢ xo4ataicTBom (PMHAHCOBOIO YNpaB/stoLLEro 1
MMeKTCA BCe OCHOBaHWA, TO CBeAeHMs 0 Toprax ny6nmKytTcs B rasete
«KommepcaHTb» Ha caiite EPPCB.

TpeTbell nNpouefypon, NPUMeHseMOn B genax 0 6aHKPOTCTBE (PU3NYECKUX
NNL, BbICTYMaeT MWUPOBOE CcOrfalleHWe, KOTOpPOe ABMAETCA CBOEro popfa
[NOrOBOPEHHOCTLI0 MEXAY HennaTeXxxecnocobHbIM CyObeKTOM K KpeamTopamu. K
npumepy . @. LLleplieHeBuy, paccmaTpuBas CyLWHOCTb MUPOBOI CAENKW, nucan,
4TO 3TOT CNOCO6 OKOHYaHWA KOHKYPCHOro npolecca «npeAcTaBfiseT BbirofAbl He
TO/IbKO A/19 CaMOro HeCOCTOATENbHOr0 [AO/PKHMKA, BOCCTAHaB/IMBas €ro BO BCeX
npaBax, Bo3BpaLlas eMy cBO60AY yrnpaBieHNs 1 pacnops>XKeHUs UMYLLLECTBOM, HO U
ANA KPeauTopoB, Korfa nukemgaums obelaet 3aTAHYTbCA Ha [O/roe BpeMs U
MOrNOTUTb 3HAYMTENbHYIO YacTb UMYLLECTBA...»2

[encTentenpHo,  3ak/l0YeHMe  MUPOBOrO  COrfalleHuns,  Mo3BOJISET
NpefocTaBUTb  BO3MOXHOCTb  /INLY  OCYLLECTBAATL  MPeAnpUHMMATENLCKYHO
NesTeNbHOCTb, a KpeauTopam - BO3MOXKHOCTb Y/0BNETBOPEHNS CBOUX TpeboBaHMIi
B MNOMHOM 060beMe WA B 6OMblIed 4YacT. MupoBOe cornaleHne uMmeeT
OrpaHuMyeHne no cpokam, yCTaHOB/IEHHbIX CTOPOHAMW, N CHUTAETCH BbIMOSIHEHHbIM
M NOATBEPXKAEHHbIM CYZOM, TO/IbKO B MOMEHT NOraLleHns BCeX A0/IO0B.

CyTb npouesypbl MMPOBOro COrfalleHnss COCTOUT B TOM, YTOObl OKOHUNTb
MpoLecc paccMOTpPeHMst criopa 0 6aHKPOTCTBE MyTeEM MWPHOIO yperynnpoBaHuns
cnopa (T.e. nyTeM [OCTUXXEHWA OMpeAesieHHOCT Ha OCHOBE CBOGOAHOrO

BOJIEN3BABIEHNA CTOpOH). Ha npakTuke 3aknr4yeHMe MUPOBbLIX cornaweHunin B

10 HeKoTOpbIX BOMNPOCax, CBSA3aHHbIX C OCOBEHHOCTAMU (OPMUPOBaAHUSA WM pacnpefesieHNs KOHKYPCHOW
Macchl B flenlax 0 6aHKPOTCTBE rpaxkaaH: noctaHosneHue MneHyma BepxoBHoro Cypaa Poccuiickoii defepaumm ot
25.12.2018. 2018. Ne48. C. 9.

2 LepweHeBny I.®. KoHKypcHbI npouecc. M., 2000. C 258.
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npouecce 6aHKpPOTCTBA - 3aTPyAHEHO, MOCKOJbKY, KaK MpaBwu/o, YYaCTHUKU He
MOFYT NPUIATK K eJMHOMY MHEHUIOL

ApOUTPaXHbIA Cyf, B OTHOWEHWM HOPUAUYECKUX UL, MOXET BBECTU
cneaytwoliMe npoueaypbl: HabnwoaeHWe; (PUHAHCOBOE 03[0POB/EHME; BHELLHee
yrnpas/ieHue; KOHKYPCHOe Npou3BOACTBO; MMPOBOE COralleHue.

Cpasy cnefyeT 06paTUTb BHMMaHME, YTO KOMIMYECTBO MPOLEeAyp BBOAMMbIX
npn 6aHKPOTCTBE HOPUANYECKUX JNIAL 3HAYMUTENIbHO MpeBblwaeT 6aHKPOTCTBO
rpaxaaH.

Mpouegypa HabnwogeHns. [aHHas npouegypa SABNSETCA MepsBon, BBOAMMOWA
apbuTpaxkHbIM cyaom. HabnwogeHne npecnefyeT UeNb COXPaHeHWe WMMYyLecTBa
[JOMKHMKA. Bo Bpemsa HabnogeHUs npoBoAMTCS aHaIn3 (PUHAHCOBOIO COCTOSHUA
NpeanpusTUS, COCTaBNSAKOTCA peecTpbl TpeboBaHMIA KpPeaAMTOPOB WM MPOBOAMTCA
nepsoe cobpaHve KpeanTopoB. CyfOM BbIHOCUTCA OMpefAeneHne, B KOTOPOM
Ha3Ha4yaeTCs BPEMEHHbIA YNPaBAAIOLWNA, KOTOPbIA M PYKOBOAUT MPOLLECCOM
faHHON npoueaypbl. OH 006s3aH ony6/MKoBaTb 00bSBMEHWE O 6GaHKPOTCTBE
AOMKHMKa B rasete «KommepcaHT» 1 Ha calite EPPCBE. C MomeHTa ny6nunkKaumm
HauMHaeT oTcunTbiBaTbCA 30-AHEBHbLIA CPOK Ha npefgbsBNeHUe TpeboBaHMS
KpeauTopoB ANa yyacTus B MepBOM cobpaHun. Kpeautopy KpaiHe >enaTefibHO
BKNHOUNTLCA B 3TOT CMMCOK BOBPEMS, WHaye NpPUAETCA >KAaTb nepexofa Ha
AanbHerLWyo npoueaypy2

B 3akoHe 0 6aHKpPOTCTBE pernameHTUpPOBaH CPOK MPOBeAeHUs npoLeaypbl
HabMtoAeHNsA, KOTOPbIA He MOXEeT MpeBblwaTb CEMU MECALEB C AaTbl MPUHATUS
3anB/ieHMsA 0 6GaHKPOTCTBe.

Bo Bpemsi npouefypbl Habno4eHVA MPeAnpuaTre MOXET OCYLLEeCTBAATb
CBOK AesiTeNbHOCTb B 06bIMHOM pexume. bonee TOro, CHUMaKOTCA apecTbl C ero

NMyLLECTBA, pa36n0K|/|py+0Tc;| CYETa, NPUOCTaHaB/IMBAKOTCA WCIMONHUTENbHbIE

1Andéposa J1.M. HecocToATenbHOCTb (6AaHKPOTCTBO) (HU3NYECKUX NNLL: TEHAEHUUM Pa3BUTMA MeXaHu3ma
6aHKpoTCcTBa rpakgaH. M., 2018. C. 124.
2 3emnsikoB [.H. HecocToAaTenbHOCTb (6aHKPOTCTBO) HOPUANYECKUX U hudndecknx nuy,. M., 2020. C. 98.
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Npon3BOACTBA. [MeHM 1 WTpadbl NepecTaloT HAUMCNATLCS, CyAeOHble MPUCTaBbl He
MMELOT MpaBa NPensTCTBOBATb AeATeNbHOCTY NPeAnpuaTUsl

Mpoueaypa GprHAHCOBOro 030POBNEHUS. PeIko BBOAMMAs NpoLeaypa, CyTb
KOTOpOIi 3aKnio4aeTcs B CNefyloLleM: BOCCTaHOB/IEHWE NNaTeXecnoco6HOCTH
[O/MKHMKA U noratleHne Tpe6oBaHWiA KPpeanTopoB B COOTBETCTBUM C FPatiKOM.

Mpoueaypa (1HAHCOBOrO 03[0POB/EHNS BBOAUTLCS TONLKO B TOM Cryuae,
KOrfa Kakoe-nv6o Nuuo MpeaocTaBuno obGecrieyeHue noralleHust TpeGoBaHuit
KpeauTopoB. 3TO MOXeT OblTb, HampuMep, 3a10r MMYLLECTBA, OGaHKOBCKas
rapaHTus, rocyjapcTBeHHast UM MyHULUMANbHAs FapaHTUs, MOPYyYMTENbCTBO U T.4.

Mo 3aKOHY MaKCKMaslbHbIM CPOKOM NPOBeAeHMs MpoLieaypbl (UHAHCOBOIO
03/,0POBMIEHMS CUMNTAIOT iBA roa.

Lo, >Kenawlllee BBECTU (DMHAHCOBOE O03[0POB/EHME B OTHOLLEHUN
[O/MKHIKA, HanpaBiseT ap6UTPaXHOMY YnNpaBnstolleMy U B CyA NnaH
()MHAHCOBOrO 03[0POBMEHUS U rpatuK MoraweHns AONroB. ApPOUTPaXKHbIN
yNpaBsloWMiA - NpoBoAUT  cobpaHuWe, W, €ecnu  CoOpaHueM  eauHOrNacHo
MPUHUMAETCS COOTBETCTBYIOLLIEE PELLEHWE, CY/l BBOAUT AaHHY0 npoueaypy. Mocne
3TOr0 MpeanpusTUe MPOAoXKaeT paboTaTh MO NAaHy U rpaduKy, NpeaocTaBss
OTUYETHOCTb apOUTpPaXkHOMY Yyrnpasnstowemy. CneayeT 3aMeTuTb, 4TO paboTa
NPoAoMXKaeTcs 6e3 apecToB, 6/I0KNPOBOK, UCMOMHUTENbHbIX NPOM3BOACTB, NEHEN 1
WwTpadoB. PyKOBOAMTENb OpraHM3aLUM COXPaHsSieT CBOWM MOSHOMouMs. [aHHas
npoueaypa pPeKo HaxoAMT CBOE OTPaXKEHWE B CyAeOHbIX akTaxX, TaK KakK Ha
MPakTUKe COOpaHMe KPeauTopoB He MPUXOAUT K eAUHOMY MHEHUIO O
pe3ynbTaTUBHOCTU AaHHOW NpouesypbI2

Mpoueaypa BHELLHEro ynpaBneHus. JlaHHas npouedypa No3BonseT
NPeAnpPUATUIO BOCCTAHOBUTbL CBOH) XXM3HECTMOCOBHOCThL M paccunTaThes C 4oAraMu

Nof4 PYKOBOACTBOM apBUTPaXHOro ynpaensioulero. B 3toil  npoueaype

1MaiiopoB B.B. BaHKpOTCTBO topuanyeckmx nuu. KoHTteHTyc. 2019. Ne 1. C. 4.
2MakcnmoBa  O.A.  [paxaaHCKO-NpaBoBOe  perynmpoBaHve  6aHKpOTCTBA  (HECOCTOATENbHOCTW)
IOPUANYECKOrO0 /TMLA: COBPEMEHHOE COCTOSIHME UCCNefoBaHU. PervoH: cuctembl, 3KOHOMUKA, yrpasieHune. 2021, Ne
2(53). C. 154.
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Ha3HayaeTCsa BHELIHWI ynpaBnstowmii. VIMEHHO TaK Ha3blBaeTCA apOuTPaXKHbIN
YNpaBnsaoLWKMi, Ha3HauYeHHbI 419 NPOBeAEHNS BHELLHEro YrnpaB/eHus.

CpoK npoBefeHNsa BHELLIHEro ynpasneHUs He MOXET MpeBbIwaTth ABYX NeT.

OCHOBHOE OT/IMYME BHELLHEro ynpaefieHUs OT (PUHAHCOBOr0 0340PO0B/EHUA
COCTOMT B TOM, YTO PYKOBOAUTENb MPEANpPUATUS OTCTPaHAETCs OT CBOeW
OO/IKHOCTK, a PyKOBOACTBO KOMMNaHWEN BO3MaraeTcs Ha BHELLIHErO YNpaBiatoLLEero.
Mpn 3TOM yyacTHUKK (Y4peanTenn) KOMNaHUM o4eHb CUNbHO OrpaHnYeHbl B CBOUX
npaeax. VX OCHOBHas (MYHKLMA — MOWUCK [EHEeXHbIX CPeAcTB ANA noralleHus
Tpeb0oBaHNn KpeaNTOpPoBL

KoHKypcHOoe npon3BoAcTBO. [laHHaa npouenypa He Tak ONTUMUCTUYHA, Kak
npegplayume. CyTb CBOAUTCA K TOMY, 4TOObl NUKBUAMPOBATbL NpeAnpuaTue-
AoMmKHMKA. CpoK BBeAeHUS npoueaypbl KOHKYPCHOrO npou3BoACcTBa 6 MecsLleB U
MOXET nMpoa/seBaTbCs MO XOAAaTalCTBY YMNPaBOMOYEHHbIX nuu. B agaHHOWM
npoueaype Ha3HavyaeTCs KOHKYPCHbIM ynpaBnswwmnin. Bo Bpemsa npoueaypbl
KOHKYPCHOro Mpoun3BOACTBa OCYLLECTBNAETCA MOralleHne [0/roB KpeavTOpoB.
[onrn, KoTopble He OblIM noraweHbl BO BPeMs Npoueaypbl KOHKYPCHOrO
NPOU3BOACTBA CUMTAKOTCH MoraweHHbiMU. B cpok oT 30 go 60 AHeir nocne
MNPUHATUA pPeLleHns 0 3aBeplLUeHnM KOHKYPCHOro Mnpou3BOACTBa Cy[ HanpasBnseT
peLLeHne 0 3aBePLUEHNN KOHKYPCHOro Npon3BOACTBa B HA/IOFOBYH MHCNEKUNI0. Ha
OCHOBAHWWM 3TOr0 pPeLLUeHNss Hanorosasd WHCNEKUMA BHOCUT COOTBETCTBYIOLLYHO
3anncb B €[lMHbIA PEECTP HOPUANYECKMX NUL, T.e. BHOCUT CBEAEHMS O NUKBMAAL MM
FOPUANYECKOro Nnua2

Mpouefypa MMPOBOrO COrNalleHns aHanornmyHa ¢ npouesypo MMpOBOro
cornawieHns  uanyeckux  nuu.  MupoBoe  cOorfalleHue  yTBepXAaeTcs
apOuUTpPaXXHbIM CYAOM TONbKO B Cny4vae noraweHusi TpeboBaHWN KpeauMTopoB

MepBOi N BTOPOI o4epean.

1>KnnkuH M.I'. K Bonpocy 0 npuMMeHeHWU HOPM 06 Yro/sI0BHOW OTBETCTBEHHOCTW 3a KPUMWHaNbHbIE
6aHKpoTcTBa. O6LEecTBO U NpaBo. 2017. Ne 4 (62). C. 17.
2 Tkaués B.H. KoHKypcHoe npaBo. MNpaBoBoe perynmpoBaHue HecocToATeNIbHOCTH (baHKpoTCcTBa) B Poccum.
M,, 2017. C 72.
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PellieHMe 0 3aK/0UYEeHU MUPOBOIO COrNalleHns NpUHMMaeTcs Ha CobpaHum
KpeauTopoB 60/bLUMHCTBOM OT 06LLEro Konnyectsa ronocos. OHO 3ak/tovaeTcs B
MUCbMEHHOI (hopMe M [OMKHO COAEpPXaTb TMOMOXEHMS O MOPSAKE M CPoKax
MCMONHEHWNS 0653aTeNbCTB AOMKHMKA B AeHEXHOI hopMe.

Pe3tomMupyto BbllliecKaszaHHOe, 0603HauYMM cnefytollee. B HacTosLlee Bpems
CyLlecTBYyeT 6aHKpPOTCTBA (IM3MYECKMX WL, B TOM 4uUCNe WHAMBUAYabHbIX
npeanpuHUMaTeneid, a Takxke topuanuecknx nuu. Mpoueaypbl, BBOAVMbIE MpK
6aHKPOTCTBE 3TUX CYOGLEKTOB, OT/IMYAlOTCA APYr OT Apyra. MNpu 6GaHKpPOTCTBE
(U3NYECKUX NN, apbUTPaXKHLIM CYAOM MOTYT BBOAWUTLCA: PECTPYKTYpu3aLums
[0NITOB, peanu3aLms MMYLLECTBA W MUPOBOE cornalleHne. Mpu GaHKPOTCTBE
IOPUANYECKUX NNAL, apOUTPaXKHbIM  CYAOM MOTYT BBOAMTLCA: HabGMOAeHMe,
(hHaHCOBOE 03[0POB/NEHNE, BHELLHEE YNpaBfieHWe, KOHKYPCHOE MPOM3BOACTBO M

MWPOBOE CornalleHne.

1.3 MoHATME, NpU3HaKM W NpaBOBOe perynnpoBaHve (QUKTUBHOIO
6aHKpOTCTBa

HauyHem ¢ Toro, yto ct. 197 YK P® onpeaensieT (OUKTUBHOE 6aHKPOTCTBO,
KaKk JIO)XHOe ny6nuyHoe O06bSBNEHWE PYKOBOAMTENEM WX yUYpeauTenem
(y4aCTHMKOM) HOPUANYECKONO N1La 0 HECOCTOATE/IbHOCTIN AAaHHOIO KPUANYECKOr0
/iMua, a paBHO rpaXkaaHMHOM, B TOM Yuc/e MHANBUAYa/IbHbIM NPeanpuHUMaTENeM,
0 CBOEI HeCOCTOATE/IbHOCTU, EC/IN 3TO AestHUE MPUUNHNIO KPYNHbIN ywep6. Taknum
06pa3oM, B yKa3aHHOW CTaTbe COAEPXKMUTCA HECKO/IbKO CXOXMX COCTABOB, MMEIOLLMX
pasnnyve NULb TONbKO B CybbekTax npecTynneHms. CofepxXaHue ctaTbl HOCUT
OGnaHKeTHbIA  XapakTep, OTCbllagd K  3aKOHOAATeNbCTBY, PErynmpyoLlemy
npoueaypy 6aHKpoTCcTBa. ECnm 06paTUTb BHUMaHME Ha COCTaB NPECTYN/EHUS, TO
OH MaTepuasnbHbliA, NpeAycMaTpPUBatOLWLNA NOCNEACTBUS B BUAE MNPUUUHEHUS

KpynHoro yulep6a (6onee 1500 000 py6.)1

1Monos A.A. MNpegHamepeHHOe 1 PUKTUBHOE BAHKPOTCTBO B YIrO/I0BHOM 3aKOHOAaTeNbCTBe Poccuiickoi
depepaymn. ObpasoBaHme n npaso. 2020. Ne 12. C. 310.
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OObeKTMBHAA >Xe CTOpOHa (PMKTMBHOIO 6aHKPOTCTBA CKafblBaeTca Wu3
HECKO/bKMX 3/IEMEHTOB, KOTOPble Mbl Ce/Yac pacCMOTPUM.

Bo-nepBbiX, B AeWCTBMU. [eNCTBUSA, BbIPaXEHHbIE B JIOXKHOM My6ANYHOM
00bSABNEHUN pyKOBOAMTENEM WM ydpeauTenem (YYaCTHUKOM) HOPUANYECKOTO
NnLa 0 HeCoCTOATE/IbHOCTU JAHHOI0 KOPUANYECKOro /inLa, a paBHO rpaxaaHUHOM,
B TOM 4uUC/e WHAMBUAYaIbHbIM MNpeanpuHUMatenem, CAefiaHHoOM ny6/nyHo, o
CBO€W HeCcOCTOATE/IbHOCTW, NPU OTCYTCTBMM MPU3HAKOB HECOCTOATENIbHOCTH;

Bo-BTOpbIX, B MPUUYNHEHUN KPYNHOTO Yyulepba (6onee 1500 000 pyo6.);

B-TpeTbux, nNpuUMHHaA CBSI3b  MeXay AeACTBUAMU  BMHOBHOIO U
HaCTYNMBLLEN HEMNATEXECMOCOOHOCTbIO (DU3NYECKUX U HOPUANYECKMX NTNL,

Mpu3Hak ny6nnYyHOCTU XapakTepeH A8 NPeCTYN/eHNA, coBepLlaeMblX, Kak
npasuio, NyTeM MHHOPMaLMOHHOIO BO34eNCTBUAL

Kak yxe OblNn0 OTMeYeHO, B COOTBETCTBUM C 3aKOHOM O 6GaHKpPOTCTBe
HeCOCTOATENIbHOCTb (6aHKPOTCTBO) - 3TO MNpU3HaHHas apbuUTpaXKHbIM CyA0M
Hecrnoco6HOCTb [AO/MKHWKA B MOMHOM 06beme YA0B/ETBOPUTL TpeboBaHUA
KpeauTopoB MO [eHeXHbIM 06s3aTenscTsaM U (MAK) UCNONHUTL 06A3aHHOCTbL MO
ynnate 06s3aTe/ibHbIX NnateXxein. B cBA3N € TeM, YTO CyOBLEKT MOXKET ObITb NPU3HAH
HECOCTOATE/IbHBbIM TOMIbKO HA OCHOBaHMM pelleHns apouTpaxHoro cyga, To
(pakTnyeckmn coctas CT. 197 YK P® ocTaeTcs He MpYMeHUMbIM2

MoABOAA MTOr, MOXHO CKasaTb, YTO (PMKTMBHOE GAHKPOTCTBO MO CYTW CBOEMN
ABNAETCA NOXKHbIM 3asB/IEHNEM [O/DKHUKA O ero HecrnocobHOCTU pacnnaTuTbes ¢
KpeamTopamu. Cofep>KaHne JaHHOTO BUAA MPECTYMNIEHUA COCTOUT U3: NPECTYMHbIX
[JENCTBUIA, O KOTOPbIX W3M0XKEHO BbllWe, MPUUYNMHEHHOTO KpynHoroyuepba u
MPUYNHHO-CNIEACTBEHHOM CBA3U MeXAy AeCTBUAMU BUHOBHOIO U HaCTyNWBLLEN
HEenaTeXecrnocobHOCTbIO.

Poccuiickoe  3aKOHOAATeNbCTBO WM HOPMATUBHble  NpPaBOBble  aKTbl,

PErynmpylolMe WHCTUTYT 6GaHKPOTCTBA B TrpPaXAaHCKOM MpaBe, SBASIOTCS

1>KunknH M.I'. K Bonpocy 0 nNpuMMeHeHWW HOpM 06 Yro/fioBHOM OTBETCTBEHHOCTWU 33 KPUMWHA/IbHblE
6aHkpoTcTBa. O6LWecTBO 1 NpaBo. 2017. Ne 4 (62). C. 18.

2 CmupoHoBa B.A. Cy6beKTHbI cOCTaB NPecTyMnHbIX 6aHKpOTCTB. OTeuecTBEHHas opucnpygeHumns. 2017.
Ne 5 (19). C. 42.



[0BONIbHO AMHaMUYHbIMK (BOOOLLE OTeYeCTBEHHOE MPaBO U3MEHSETCA HaCTO/IbKO
AVNHAMWYHO, YTO MOXXHO FOBOPUTL O €r0 HEYCTOMUYMBOCTM)

Cratba 197 YK P® npakTuyecku He npetepneBana HUKaKUX U3MEHEHUI C
MOMEHTa BBe[IeHMS B IECTBMNE Y TONOBHOIO Kogekca P®. /lnwb 1996 r. B AaHHYO
CTaTblo OblIM BHECEHbI M3MeEHeHUSA PeflepanbHbIM 3aKOHOM OT 8 aekabps 2003 T.
Nel62-®3. Pepakuma BHOCMNA W3MEHEHWA, 3aTparvBalolive CaHKUuM cTatbn, a
TakXXe NopsALoK MCUUCTIEHNA pasMepoB HakasaHua B BUAe LiTpaga.

CnefyoWwMM MOMEHTOM BbICTYMNUAM W3MeHeHUA BHeceHHble B 2005 T.
depnepasnbHbIM 3aKOHOM OT 19 aekabps 2005 r. Nel6l-d3, korga u3 4ucna
NPU3HAKOB MNPECTYN/IEHUA WUCKMKUUAN  YKa3aHUA Ha LUenn  CoBepLueHus
MPecTynieHns - BBeAeHME B 3a0nyXKAeHNe KPeAUTOPOB A5 NONYHYEHUS OTCPOUKM
MW PaccpoUKM NPUUUTAIOLWMXCS KpeauTopam nniaTexeni UAn CKUAKW C JONTOB, a
paBHO A4Na HeynnaTbl JONTO0B.

KpaliHuin pa3 mameHeHus cT. 197 YK P® ocywectBunnce defepasibHbIM
3aKOHOM 0T 29 fekabpsa 2014 r. Ne 476-P3, KOTOpPbIA B CBA3N C BbllLEYKa3aHHbIMU
M3MEHEHUAMW B 3aKOHOAATeNbCTBE paclwmMpun  Kpyr Cy6bekToB [AaHHOro
NPecTynneHnss 3a CYEeT TpaxAaH, He ABAALWUXCAS  WUHAUBUAYaTbHLIMN
npeanpuHumaTenaMmnl

Takke 06e3 BHMMaHMS W He ocTaoTca Hopmbl Kopgekca PoccuiAckoi
depepaymm 06 afMUHUCTPATUBHbBIX NpaBoOHapyLleHNaX (fanee no TekcTy - KoATrT
P®)2 3a 3aBefloOMO /IOXXHOE O0ObABNEHME AO/MKHUKOM Cebsi HECOCTOATE/bHbIM
npegycMaTprBaeTca HanoXKeHWe WwTpaga, pasmep KOTOPOro, 3aBUCUT OT CyObekTa.

PackpblBasi BbllleckasaHHOe, OTMeTMM, 4TO BOMPOCbI 6aHKPOTCTBa BCerga
NPUCYTCTBOB/IM B OTEYECTBEHHOM 3akKoHoAaTe/NbCTBe. Ha paHHMX 3Tanax
Yro/ioBHass OTBETCTBEHHOCTb BO3HMKaNa 3a OTKa3 B LENOM  UCMOMHATb
00653aTeNbCTBO. B HacTOAWMIA MOMEHT B OTHOLLUEHUW HE3aKOHHbIX AeACTBUAX NpW

6aHKPOTCTBE YrOMOBHbIV 3aKOH YCTaHaBNMBAET OTBETCTBEHHOCTb nocT. 195 - 197

1VBaHoB H.I". KpuMunHanbHble 6aHKPOTCTBA: Yro/I0BHO-MPaBoBas xapakrepuctuka. M., 2021. C 23-24.

2 Kogekc Poccuiickoin defepaumnmn 06 agMUHUCTPATUBHbBIX NPaBoHapyLUeHUaX: (efepanbHblil 3akoH oT 30
fLeKabps 2001 roga  Ne 195-d3 (peg. oT 19.10.2023) [9NeKTPOHHbIN pecypc]. URL:
http://pravo.gov.ru/proxy/ips/?docbody&nd=102074277 (gata obpaweHmsa: 03.11.2023).
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YK P®. He ctouTt 3abbiBaTb U HOpMbl KOAI P®, koTopble npefycMaTpuBatoT
LTpaHble caHKLUMKM 3a (PMKTUBHOE 6aHKPOTCTBO. PaccmaTpyBaeMblii HaMK COCTaB
0 (PMKTUMBHOM 6aHKpPOTCTBE, C YYETOM KOHCTPYKUMM U TepMMHOB 3akoHa O

6aHKpOTCTBe, B NPaKTUKe HE NPUMEHNMa.



MMABA 2. AHAJTN3 OB bEKTUBHbBIX N CYBBEKTUBHbLIX
NMPN3HAKOB ®PNKTUBHOIO BAHKPOTCTBA

2J71 O6uwass xapaKTepucTtuka 060beKTa W 00bLEKTMBHOW CTOPOHbI

(PMKTUBHOro 6aHKPOTCTBA

OObEKTOM  (PUKTMBHOrO  6aHKPOTCTBA  BbICTYMalwT  06LLECTBEHHbIE
OTHOLLEHNSI B chepe 3KOHOMMWYECKOW [eATeNbHOCTU, BO3HUKAKOLWME B CBA3N C
OCYLLECTB/IEHNEM MpoLeaypbl 6aHKPOTCTBA.

Mos 06LEKTOM MPeCcTYMHOro MocAratenbctea B LEAOM Mbl MOHUMAEM
OXpaHseMble YrofioBHbIM 3aKOHOM  OOLLECTBEHHblE OTHOLLEHMS, KOTOPbIM
NPecTynaeHneM NPUUNHAETCS Bpes.

OO6LWMin 06BLEKT NPECTYNIEHNS MOXXHO 0XapaKTepn30BaTb KakK COBOKYMHOCTb
BCEX OXPaHSEMbIX YrofI0BHbIM 3aKOHOM 06LLECTBEHHbLIX OTHOLLEHWIA.

PoaoBoil 06BbEKT Kak YacTb 06LLero 06beKTa BKIOYAET rpynny 0AHOPOAHbIX
0O6LLLECTBEHHbIX OTHOLUEHWIA, CKaAbliBalOLLMXCA MO NMOBOAY ONpeAesieHHON cdepbl
COLMaNIbHO 3HAYUMBbIX LLEHHOCTEN.

B TecHoW cBA3M C pOA0BbIM 06BLEKTOM HAXOAUTCA BULOBOW 0OBEKT, KOTOPbIA
BK/KOYAeT rpynny cXoAHbIX 06L,eCTBEHHbIX OTHOLIEHUIA, HO OAHOBPEMEHHO C 3TUM
BXOAALLMX B 60M€e KPYMNHYHO POLOBYHO rpynny 06LeCTBEHHbIX OTHOLIEHNIAL

M0 MHEHWMI0 HEKOTOPbIX Y4YeHbIX, BUAOBOW OO6BEKT MPECTYN/eHUn NpoTuB
6aHKpPOTCTBA MOXET OblTb OMNpefesieH Kak: oxpaHsemas rocyfapctBoMm cucTtema
OOLLECTBEHHbIX  OTHOLUEHWI, CKMagblBaloWMXcAd B  Cepe 3KOHOMUYECKOM
[eATeNbHOCTU B 06LLECTBE, OPUEHTUPOBAHHOM Ha Pa3BUTUNE PbIHOYHOM 3KOHOMUKM
YCTAHOB/IEHHbIA MOPSAAOK OCYLLEeCTB/IEHUA NPefnpUHUMATENbCKON U MHOM
9KOHOMWYECKOW [eaTeNbHOCT NO NOBOAY NMPOM3BOACTBA, pacrpefeneHns, obMeHa
M noTpebneHns MaTepuanbHbIX 61ar U YCNyr; 3KOHOMMKA, MOHMMaeMmasi Kak

COBOKYMHOCTb TMMPOnN3BOACTBEHHbLIX (3KOHOMI/I‘-I€CKVIX) OTHOLUEHWIA NO nosogy

1MonoB [.A. CocTaBbl KpMMUHaNbHbIX 6aHKPOTCTB B Poccun (06BLEKT, 06bEKTMBHAsE CTOPOHA, CYObeKT,
Ccy6beKTMBHAs CTOPOHA). BeCTHMK 3KOHOMMYecKoW 6e3onacHocTn. 2021. Ne 1. C. 121-122.
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NPou3BOACTBa, 0OMeHa, pacrpefenieHMs W noTpebneHNs maTepuanbHbIX 6nar;
MPOW3BOACTBEHHbIE OTHOLUEHWUS, CKfajblBaloLiMecs Mo MnoBody MPOM3BOACTBA,
pacnpefeneHuns, obmeHa W noTpebneHUss ToBapoB, PaboT M YCNyr; WHTEpechl
rocyaapctea M OTfe/bHbIX CYOBLEKTOB B Chepe UX IKOHOMUYECKOWN AesTe/IbHOCTH;
006LLIECTBEHHbIE OTHOLLEHWA B cepe peannsauumv MPUHLMMNOB OCYLLECTB/IEHMNS
9KOHOMWYECKOI [eATeNIbHOCTH .

Ecnn roBopuTb 0 HENOCPEACTBEHHOM OOBLEKTE MPECTYMNEHWUA, TO NOL HUM
MOHMMAETCA OXpaHAeMOe Yro/IOBHbIM 3aKOHOM KOHKPeTHOe 06LLeCTBEHHOe
OTHOLLIEHME, KOTOPOMY MPUYUNHAETCA BPe[ B pe3y/ibTarte COBEPLUEHMNS MPECTYNHOro
LeaHns.

0O606L1as BblWecKazaHHOE, CAeNaemM BblBOZ, YTO NMPUMEHUTE/IBHO K 0OBEKTY
MPecTynieHni, NOCAraroLLMX Ha 06LLECTBEHHbIE OTHOLLEHWS, CKNajblBatoLmecs B
chepe 6GaHKpPOTCTBA, K NpUMepy, OTHOCUTENIbHO (UKTUBHOIO 6GaHKPOTCTBA,
CYLLECTBYeT MHEHMWe, YTO HenocpeAcTBEHHbIN OOBLEKT 3[eCb CreayeT onpeaensTtb
KaKk OOLLeCTBEHHble  OTHOLUEHWsA,  BO3HMKAaKOWMe N0  MOBOAY  OXpaHbl
MMYLLECTBEHHbIX WHTEPECOB KPEAUTOPOB W WHbIX YYACTHUKOB OTHOLUEHWUMN,
oXpaHsembIX cT. 197 YK P®.

OO6beKTMBHAA CTOPOHA BblpaXkaeTcs B: a) AeAHUU, CYyTb KOTOPOro B TOM, YTO
pyKoOBOAMTENb,  yupeauTens  (YYaCTHWMK),  TPaXaHWH, B  TOM  4ucne
UHAMBUAYaNbHbBIV NPeAnpUHMMATESb, 3Has 0 CBOeW (DMHAHCOBOM COCTOATEIbHOCTH,
TEM He MeHee nNyb6AnYHO 06bLABNAKT cebs 6GaHKpoTOoM; 6) nocneacTeuun -
MPUYNHEHUN KPYNHOro yulep6a (cbiwe 1,5 MaH pybneit) kpeantopy (peanbHbii
yuwlepb mnM ynyuleHHas BbIroga); B) NPWYMHHO-CNEACTBEHHOW CBA3bID Mexay
[esHUEM W NOCNeLCTBUEM.

PaHee [elCTBOBaBLUee 3aKOHOZATE/IbCTBO MpefycMarpuBano ny6nyHoe
006bsBNeHNe cebsi 6aHKPOTOM B KayecTBe O(hMumnasbHON (HOpMbl NPU3HAHUA nnua
6aHKpPOTOM. HecMOTps Ha 3TO B HaCTOALLee BpeMs Ae/CTBYOLWAaA peaakumsa 3akoHa
0 6aHKpOTCTBE NpefycmaTpmBaeT NULWb OAHY PopMy NpU3HaHWA Nuua 6aHKPOTOM

- BbIHECEHWE apOUTPaXKHbIM CYJ0M COOTBETCTBYHOLLETO PELLEHMS.



Takum 06pa3om, NpecTynneHne, onucaHHoe B cT. 197 YK P®, B HacToALLMIA
MOMEHT MPaKTUYECKN HEBO3MOXHO COBepLUMTLL

K npumepy, C. obpatunca 04 gekabps 2019 roga B CUMOHOBCKUIA PallOHHbI
cyn r. MockBbl € »anoboi B nopsigke cT. 125 YK P® 0 npu3HaHUN He3aKOHHbIM
nocTtaHoBfneHua cnepgosatend CumoHosckoro MPCO CY no KOAO I'CY CK P® no
r. Mockse 3. 0T 16 okTs6ps 2019 roga 06 oTKase B BO3OYXAEHWNN YrOIOBHOIO [ena
B OTHOLLEHUN b. Mo npu3Hakam NpecTynieHni, npeaycMoTpPeHHbIX cT. cT. 197, 303
4. 1 YK P®. MNoctaHoBneHnem CUMOHOBCKOro paioHHOro cyga r. Mocksbl 0T 08
mas 2020 ropga >kanoba ocTaBnieHa 6e3 y[0B/IETBOPEHUS, MOCKOJbKY YyKa3aHHOe
MOCTaHOBNEHNE CfefoBaTens fABMAETCA 3aKOHHbIM M OB6OCHOBAHHbLIM, peLleHue
NPUHATO YNOSHOMOYEHHbLIM AO/HKHOCTHBLIM INLOM, NPY HATMYNN K TOMY 3aKOHHbIX
OCHOBaHWiA, B YCTAHOBJIEHHbIA CPOK. B anennsumMoHHon >xanobe C. npocut
o6Xa/lyemoe  NOCTAHOB/IEHWE  OTMEHWUTb, NepegaTtb >Kanoby Ha  HOBOe
paccMOTpeHMe. Y'KasblBaeT, YTO CY[lOM He AaHa OLeHKa BCeM A0BOAAM >Xanobbl,
MPOUTHOPUPOBaAH TOT (haKT, YTO NpPeAcTaB/IeHHbIE MaTepuasibl He UMEKT 3HaYeHUs
ANA YCTaHOBMIEHWA WM ONPOBepXXeHua (akta nogayn b. 3aBefOMO JIOXKHbIX
CBeAeHUN B ApoutpaxkHblii ¢y r. MockBbl. CunTaeT HEO60CHOBAHHOM CCbINIKY Ha
peLleHne yKasaHHOro cyaa 06 yAOB/IeTBOPeHUN 3asBfeHust b. 0 6aHKpOTCTBE U
nocnefywowme cygebHole peweHus. OTmedyaeT, 4TO >Kanoba HenpaBOMepPHO
paccMOTpeHa B ero OTCYTCTBME, 4YTO CBWAETENbCTBYET O HEeXenaHuu Ccyabu
LONYCTUTL €ro K y4yacTuio B cyfe.

N3 maTepmanos no >xanobe cnepyeT, 4to no 3assneHnto C. 0 npeacTaB/eHnm
B. cthanbCupnumpoBaHHbIX [0Ka3aTenbCTB B ApOUTpPaxHbIA cyn . MOCKBbI
cneposatenem CumoHosckoro MPCO CY no FOAO I'CY CK P® no r. Mockse 3.
npoBefeHa nNpoBepka B nopsagke cT. cT. 144, 145 YTIK P®, npou3sefeHbl
Heo6X0AMMble MPOBEPOYHbIE MepPONnpUATUSA, MPUOOBLLEHbI KOMWUWU  LOKYMEHTOB,
nonyyeHo ob6bsAcHeHne b., 16 okTA6ps 2019 roga BbIHECEHO 006 OTKase B

BO30Y)XIEHWM YrOIOBHOMO Aief1la Ha OCHOBaHWUW N. 2 4. 1cT. 24 YTIK P® B cBsi3n C

1Mayxman J1.[,. KBanutmkaums NpecTynieHnin: 3aKoH, Teopus, npaktuka. M., 2013. C. 348-349.
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OTCYTCTBMEM B AeCTBUAX B. COCTaBOB NPECTYN/IEHUI, NPefYCMOTPEHHbIX CT. CT.
197, 303 u. 1 YK P®. PelwieHne 06 0TKa3e B BO30YXXAEHMM Yro/IOBHOro Aena
MPUHATO YNOJSITHOMOYEHHbLIM [O/HKHOCTHLIM JINLOM, B YCTaHOBNEHHbIA CPOK, C
cobntofeHreM TpeboBaHU YrofI0BHO-MNPOLLeCCyanbHOM0 3aKoHa.

Bonpeku foBogam xanobbl HapyLIeHWIA Yro/I0BHO-MPOLLEeCCYalbHOrO 3aK0Ha,
BNIEKYLUUX OTMEHY MOCTaHOB/MEHWsA, He fonyuwieHo. [MpuHUMas pelueHune, cyf
3anpocun WU wuccnefosasn B CyfebHOM 3acefaHUM COOTBETCTBYHOLIMIA MaTepuan
MPOBEPKX, PYKOBOACTBOBA/ICA YTrONOBHO-NPOLECCyaslbHbIM 3aKOHOM, MOTUBMPOBa
CBOW BbIBOAbl, NPWYUH HE COracuUTbCA C KOTOPbIMW He WUMeeTCs. 3asBuUTesNb
Hagnexawinm obpas3om Obln M3BeLLEeH O CyAebHOM 3acefaHMK, OfHaKO, B Cy[ He
SBWU/CSA, O NPUUMHAX HEABKM He CO06LLMA, 06 OTNOXeHUU cyaebHOro 3acefjaHuns He
Xo4aTancTBOBas, Ha CBOEM Y4aCTMM B PacCMOTPEHUW Xasobbl He HacTausas, B
CBA3M C YeM >anoba NpaBOMEPHO PacCMOTPEHA B €ro oTcyTcTBMel

[na keanugukaummn aHaM3npyemoro fesHus BadKeH caM (pakT /10XKHOro
ny6nn4yHOro 06bLSABMEHMS O  HECOCTOSTENIbHOCTW, MOBMEKIWINUA 33  COGON
HENCNOJIHEHME MMEBLUMNXCS, B CBA3M C 3TUM 0053aTeNbCTB Nepes KpeautTopamu.

B0O3MOXHbI cregytowme cutyauymm Ha npaktuke. KOHTpareHT fO/HKHMKA Mo
cfienKe, 03HaKOMMBLUMCH C 3aBe0OMO JIOXKHbIM MY6/IMUYHBIM COOBLLEHNEM B MECTHOWA
raseTe O HeCOCTOATE/NIbHOCTU AO/MKHMKA, Obli BbIHY)XAEH B3ATb MOJ, MPOLEHTHI B
KpeauTHOM opraHmsaummn kpegut Ha cymmy 300 000 py6. (cymma fonra BUHOBHOIO)
C Le/bio BbINATbI 3apniarbl CBOMM paboTHUKaM. 3aTeM KpeauT UM Obln noratleH
3a CYET COOCTBEHHbIX CpeacTB. KOHTpareHT NoHEC YObITKM B BUAE CYMMbI KpeamTa
N KPeAUTHBIX MPOLEHTOB.

[pyrasa cutyaumsa. KoHTpareHT no cAenke, O3HaKOMMBLUMCL C 3aBefoMO
NOXHbIM MYBANYHBLIM CO0OLLEHNEM BUHOBHOIO O €ro HeCOCTOATE/IbHOCTU, He CcMOor
rocse aToro UCNOMHUTL 0653aTeNbCTBA Nepes TPETbUM INLOM, C KOTOPbIM COCTOA/T

B [AOroBOPHbIX OTHOLUEHUAX, TIOCKOJ/IbKY pPacCYnTbiBa/l Ha CBOEBPEMEHHOE

1AnennaunMoHHOE MocTaHoBNeHMe MOCKOBCKOro ropogckoro cyga ot 16.06.2020 no pgeny Ne 10-
11003/2020. [9neKTpOHHBIA pecypcl]. URL: https://mos-gorsud.ru/mgs/services/cases/appeal-
criminal/details/1 Icca6b6-9416-4003-893e-d818c83b783e (naTa obpaleHns: 01.11.2023).
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NCMOJTHEHME [IeHEXHOro 0653aTeNbCTBA CO CTOPOHbI BUHOBHOMO. 3a HEMCMO/THEHUE
[IOrOBOPHbIX 0653aTeNbCTB C KOHTpareHTa 6bi/1 B3biCKaH WTpag B cymme 300 000
pyo6.

3 nprBeaéHHbIX NPUMEPOB BUAHO, YTO yulepb MOTeprneBLIMM MPUYUHEH
BC/IeACTBME 3aBEAOMO JIOXKHOro MNy6/nMYHOro O06bABMEHUS PYKOBOAUTENEM O
HECOCTOATENIbHOCTN  FOPUAMYECKOTO fMLA, COMPSHKEHHON C  HEUCMNOSHEHUEM
00653aTeNbCTB Nepes NoTepresLInM.

dopma ny6nn4HOro 06bABNEHNA CYOHLEKTOM [eAHMSA O HECOCTOATENNbHOCTY B
avcnosmumn ct. 197 YK P® Takxe He packpbiBaetcd. OfHakKO Hannuume B
avcnosmumn cr. 197 YK P® ykaszaHus Ha «ny6/n4yHoe 06bABneHMe» AaéT Ham
OCHOBaHWe cyuTaTb, YTO Takoe 0ObSABNEHUE [O/MKHO OblTb f0BEAEHO A0 MYyOANKM
OTKPbITO.

Pe3toMupys BblLIen3N0oXeHHOe, noaseem UTor. ®UKTUBHOE 6aHKPOTCTBO
ABNAETCA [OBOMbHO pefKO AoKasyeMbiM 3KOHOMWYECKUMM  MPECTYM/eHUEM,
00BbEKTOM KOTOPOro BbICTYNakT O0OLECTBEHHbIE OTHOLLEHMS, BO3HMKatolMe B
npoLecce peannsauumn rocyfapCcTBeHHOM NOMNTUKU B chepe NPOTUBOAENCTBUS 3a
(PMKTMBHOE 6GaHKPOTCTBO. B CBOIO ouepefb OOBEKTMBHAsA CTOPOHA (PUKTUBHOIO
6aHKpOTCTBA  BbICTYNaeT 3aBefOMO  JIOKHbIM  MYO6/AUYHBIM  0ObSABNEHUEM
IOPUANYECKOTO UM (DU3NYECKOrO NMLA O CBOE HECOCTOATE/IbHOCTU, MOBJEKLUEe
MPUYMHEHME KPYMHOro yulepba W NPUYUHHO-CNEACTBEHHAsA CBA3b  MeXay

AeﬁCTBMﬂMM N nocneacTsUAMMN.

2.2 Cyb6beKTbl (PUKTMBHOro 6aHKpoTcTBa Crneunduka cyobeKTUBHOM

CTOPOHBbI.

Mop cy6bekTOM npecTynieHnss no crtatbe 197 YK P® noHumaetcs
BMeHsieMoe (PU3nYeckoe MU0, AOCTUrLLIee, LWecTHaauaty net. CybbekT cocTasa
NPEeCTyn/eHns, NpeaycMOTPeHHOro cT. 197 YK P®, crieumanbHbIin. VIM MOXET ObITb
TO/IbKO PYKOBOAWUTENb WAN YyypeAuTesib (YYaCTHUK) HOPUAMYECKOro nnua wuam

VHAUBUAYaNbHBIA NPeanpuHUMaTESb.
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PaclumpuTenbHOMY TOJIKOBaHWIO MOHMMaHMe CyObekTa uccnegyemoro
COCTaBa MpPecTynneHWs He MOANeXMT. Takum 06pa3oM, 3aBefOMO JIOXHOe
ny6/MyHoe  0ObABMIEHME O  HECOCTOATENIbHOCTM  [O/DKHO  WUCXOAMTb
HenocpeACTBEHHO OT Ha3BaHHbLIX Bbille uL. K pyKoBOANTENAM HOPUAMYECKUX UL,
OTHOCATCA  (mM3myeckme /mua, HafenéHHble B YCTaHOB/IEHHOM  MOpAAKe
MOHOMOYMAMU PYKOBOAUTENA UCMONHUTENIbHOIO opraHa Mo OTBETCTBEHHbIE 3a
BefleHne fen opraHunsaumnl

PaccMOTpUM HeKOTOpble NO3UUUN  YYeHbIX-LMUBUINCTOB, B OTHOLUEHUU
TEpPMUHA PYKOBOAUTENb HOPUANYECKOTO NnLa.

YnomMmuHaa TepMUH «pYyKOBOAUTE/b» HOPUANYECKOr0 hLa no MHeHuto A. A.
BakyTuHa «...enecoobpasHo o06paTUTLCA K 3aKOHOAATE/IbCTBY, PErynvpytoLemy
OTHOLUeHMS B Cpepe HecoCcToATeNbHOCTU. CornacHo CT. 2 3akoHa 0 6aHKpPOTCTBE,
Nof PYKOBOAUTENEM  AO/MKHUKA  crefyeT  MoHWMaTth: 1) eAVHONUYHLIN
UCMOMHUTENbHBIA OpraH HPUAMYECKOro Nuua; 2) PyKoBOAUTENA KOMErnaibHOro
NCMOMIHUTENIbHOrO OpraHa; 3) WHOe MU0, OCYLLECTBAAIOLLIEe B COOTBETCTBUM C
(begepasibHbIM  3aKOHOM  AesTeNIbHOCTb OT WMEHW puanYeckoro nuua 6es
[lOBEPEHHOCTU...». Kpome TOro, «...K PYKOBOAMTENAM HOPUAMYECKOTO nua
OTHOCATCA KOHKYPCHbIA U BHELUHWIA YNPaBNAKOLWMNIA, K KOTOPbIM, COrNacHO 3akoHy
0 6aHKpPOTCTBE, MePEXOAAT MOSTHOMOYMSA MO YNpaBieHUo fenamn LOHKHUKA, B TOM
ynucne no pPacriopsHKeHMo MMYLLECTBOM...»2 B COOTBETCTBUM C YCTaBOM WK
yypeanTenbHbIM JOKYMEHTOM, Kak MnpaBuio, TakMM PYKOBOAUTENEM BbICTyMaeT
AVPEKTOP, reHepasibHbIA AMPEKTOP, NPe3naeHT.

o mHeHnio V. B. LUMWKO pyKOBOAUTENEM, «...AO/DKHbI MPU3HABATLCA U
nmua  ucnonHawwme 00643aHHOCTM  BPEMEHHOTO WM afiMUHUCTPATUBHOIO

YNpPaB/sOLLEr0 A0MKHUKOM, HO TONbKO B TOM Cryyae, Korga rocne BBejeHus

1MukoBa E.B. Cy6beKkTVBHble NPU3HAKW MpPesHaMePeHHOro U (PUKTMBHOro 6aHKpPOTCTB. Cubupckme
Yro/I0BHO-NpoLeccyanbHble 1 KpUMUHANUCTUYeCKME UTeHUs. 2019. Ne 1. C. 52-55.

2BakyTvH A.A. PyKoBOAUTe/Nb HPUAMYECKOr0 NNUAa KaK CyObeKT Yro/fIoBHOW OTBETCTBEHHOCTM 3a
HenpaBOMEpPHOE YJOBNETBOPEHMe TpeboBaHWI OTAeNbHbIX KpeauTopoB (4. 2 cT. 195 YK P®). AnbmaHax
COBpPeMEeHHOW HayKku 1 obpasoBaHus. 2013. Ne 8(75). C. 23.
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BHELIHEro ynpaefieHUs apouTpaxHbId Cyf BO3/MaraeT Ha HWUX WUCMONHeHWe
0053aHHOCTeN 1 OCYLLEeCTB/IEHMEe NPaB BHELLHEr0 YNPaBsAoLero.. . ».

TakuMm 06pa3om, apOuTpaxKHbIA YnpaBnAalLWMA, Kak nuuo, obnagatoulee
(PMHAHCOBOr0-X03ANCTBEHHbIMW  MONHOMOYMAMKM, U UMEIOLLee  NPaBOBYH
BO3MOXXHOCTb BPEMEHHO OCYLLECTB/ATb PYKOBOACTBO HOPUANYECKUM NIULLOM,
ABNAETCA CreymnabHbIM Cy6beKTOM (DMKTUBHOIO 6aHKPOTCTBA.

Hanpumep, C. C. BOpOHOB OTMe4aeT, «4YTO XXe KacaeTcsi BPEMEHHOrO
yNpaBAstoLero, To NOJIHOMOYMIA NO PACNOPSHXKEHNIO UMYLLLECTBOM LO/HKHUKA OH He
MMeET, OAHaKO BNpase NoayyaTb N6y NHPOPMALUIO U JOKYMEHTbI, KacatoLmecs
[eATeNIbHOCTU JO/MKHUKA, U TEM CaMbiM MMeeT BO3MOXXHOCTb OKas3aTb B/ISHME Ha
ero XO03SMCTBEHHYID AesTeNbHOCTb»l B CBA3W C 3TWMM, BbIBOJ 00 Yrof0BHOM
OTBETCTBEHHOCTM BPEMEHHOMO YNPaBAAKOLWEro no AaHHOW KaTeropum yrosoBHbIX
[efl, O4eBUJEH.

B cBoo ouepeab A. A. BakyTuH TakXe NpPUXoAUT K BbIBOAY, UTO
«...pYKOBOAMTENb HOPUANYECKOrO /fMLa, OTCTPaHEeHHbI B Xofe Mpoueaypsl
6aHKpOTCTBA OT WCMOMHEHUA CBOUX (YHKUMWA, HO (haKTuyeckn obnagaromi
BO3MOXXHOCTAMW MO YAO0B/IETBOPEHNIO TPebOBaHU KpeauTopoB, Takxke OyaeT
CyObEKTOM NPECTYMNEHNS».

Ecnn roBopuTb N0 BO3PACT Yro/I0BHOW OTBETCTBEHHOCTM, TO OH OOLLMIA.

[pyrve nvua, YNo/SHOMOYEHHble B COOTBETCTBUM C YUpeauTeNbHbIMU
JOKYMEHTaMV Ha MPUHATUE pelleHns O NUKBMAAUMW [0/MKHUKA (yypeauTenm
(y4acTHUKM), TakXKe OTHOCATCA K 4YMCNy chneumasbHbIX CYObLEKTOB (PMKTUBHOIO
6aHKpOTCTBa, B Ciyyae 3aBefOMO JIOXHOro Mny6/nYyHOro 06bABNEHUA UMUK O
HECOCTOATE/IbBHOCTN  IOPUAMYECKOrO /LA, COMPSHKEHHOrO € NPUYMHEHUEM
KpynHoro yuiep6a. C TOYKM 3peHUs YronoBHO-MPABOBbIX OTHOLUEHWIA, nuua, He
3aperncTpupoBaHHble Hagnexawmum obpa3om B KayecTBe WHAMBULYASIbHbIX

NpeAnpuHUMaTeneid, He MOryT OblTb CYObEKTOM aHaNM3MPYEMOro NPecTyneHns,

1BopoHoB C.C. Tunun4yHble cnocobbl HeMpaBoOMePHbIX AeACTBWIA NpU 6aHKPOTCTBE, BUAIOLLNE HA METOAUKY
BbISIBNIEHUS N PACKPbITUSA AaHHOW rpynnbl NpecTynneHnin. BecTHMK Hmxkeropogckon akagemnun MB/, Poccun. 2015.
Ne 1(29). C. 75.
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TaK Kak perucrpauus sBnseTcsa obsa3aTe/lbHbIM YCNOBUEM MPU3HAHUA TpaxAaHMHA
NHAVBUAYabHBLIM NpegnpuHmumMareeml

CyObeKTMBHaA CTOPOHAa MNPEeCTYN/IeHNsa XapakTepusyeTcsa BMHOW B BuAe
NpsAMOro ymbicna. JIMLO 0OCO3HaeT, u4TO, My6/AMYHO O0O0bLABNSS O  CBOEM
HECOCTOATE/IbHOCTH, ABMAETCA MIATEXECNOCOOHbIM, NPeABUANT BO3MOXHOCTb UK
Hen36eXXHOCTb NPUYMHEHUS KPYNHOIO yulepba KpeautTopam, 1 xKenaet 3aToro.

MO MHEHMO MHOrMX CchneunasucToB B 06/1aCTU  Yro/IOBHOrO rpasa
CyObeKTUBHAsA CTOPOHa XapaKTepu3yeTcs YMbIC/IOM, MPSMbIM WAN KOCBEHHbLIM.
MpaMoin  ymbicen, T.e. /MU0  LeNeHanpaBNeHHO  CBOUMMW  [LeNCTBUSAMM
(be3gencTeuammn) BBOAMT NpeAnpuAThe A0 COCTOSHMSA 6aHKPOTCTBAa. KOCBEHHBbIN
yMbICe/, NPeanpusaTne He ABNSETCA INaBHOM LeNbio BUHOBHOIO, MU0 CTPEMUTCS K
OOCTMXKEHWMIO MHOWM, 60/ee 3HA4YMMOI Lenn. Hanpyumep, noiyunTb onpegeneHHble
NMYLLECTBEHHbIE BbIF0AbI2

MHon Toukmn 3peHns npugepxmnsaetca E. H. XKypaBnesa, oHa cuUMTaeT, 4To
Cy6beKTMBHASA CTOPOHA KPUMMUHA/bHBLIX 6aHKPOTCTB OnpefensieTcs BUHOW, B BUAE
MPSIMOro YMbIC/1a, KOTOPbIV SBNSETCA 3apaHee 064yMaHHbIM 1 HEONPEeAeIEHHbIM.

MoTVBbI ¥ UeNn He SBNAKOTCA 0653aTe/lbHbIMU  MPU3HaKaMn cocTaBa
npecTtynneHusa. BmecTe ¢ Tem A4/14 JAaHHOTO NPeCcTyn/eHns XapakTepHbl cneaytoLyme
Lenn: MnpuocTaHoBUTL OOpalleHre B3bICKaHWA Ha CBOE WMYLLECTBO, BBECTU B
3a0nyXaeHne KpPeLMTOPOB NS MOMyYeHUA OTCPOUKU, PACCPOUKM WM CKULKK C
MPUYNTAIOLWMXCA UM MNaTeXxen u T.4.

CyLecTBYeT MHeHWe, YTO YCTaHOB/IEHWE CYObEKTUBHON CTOPOHbLI B JAHHOM
BUAE NPeCTynieHns, Kak NpaBunio, NpeacTaBnseT 60blIMe TPYAHOCTH.

JTOMYy C€noco6CTBYeT, B YaCTHOCTW, 3aK/IlOYEHMe CAENOK OT  WMEHU
topuanYeckoro nuua. PopmasibHbIM COOCTBEHHUKOM MMOMyYEHHOr0 UMYLLECTBa
CTaHOBUTCH Camo HOPUANYECKOe 1L, CefoBaTe/lbHO NOCNeACTBUSA HEUCNONHEHNS

06s3aTeNbCTBA N10XKATCH HernocpeAcTBEHHO Ha Hero. 3aBfnageB MMYLLECTBOM OT

1Monos A.A. CocTaBbl KpMMUHa/IbHbIX 6aHKPOTCTB B Poccun (06beKT, 06beKTMBHAA CTOPOHA, CY6beKT,
Cy6bEKTMBHAsA CTOPOHA). BecTHMK aKoHOMMYecKoW 6e3onacHocTu. 2021. Ne 1. C. 123.
2 cynoBa E.K. NpaBoBble cpeacTBa NPOTUBOAENCTBUA (DUKTUBHLIM 6aHKpoTcTBaM. KoHuenT. 2019. Ne2. C.



MMEHU OPUANYECKOTO LA, CYObLEKTbl (PUKTUBHOrO OGaHKpOTCTBA W3beratoT
MPAMOro obpalleHns ero B CBOK CO6CTBEHHOCTb. O6bIYHO OHM MOJIb3YHTCA MPaBOM
pacnopsHKeHNss UMyLLECTBOM MO CBOEMY YCMOTPeHWto (MpogaTb ero, nofaputs,
O0OMEHATb Ha [ApYryt Bellp, BblfaTb B KayecTBe TOBapHOWM ccyfbl W T.M.).
BbicTpanBaroTCA 06LLIMPHBbIE CXEMbI TaKMX CAEMOK, B LieSIAX COXPaHeHNs MMYLLeCTBa
AN cebsi, NblTasCb BbIBECTW €ro CO CBOEr0 CYeTa Pas3/IMYHbIMK Crocobamu, Tem
CambIM NNLLIAA KPeaUTOPOB BO3MOXKHOCTW YA0B/IETBOPUTL CBOM TPeboBaHUSA NyTeM
MPoAaXmn yKazaHHOro umyuectaal

OTMeTUM, YTO Takue [elCTBUA, HarpaB/ieHHble Ha U3bATME aKTUBOB, MOTYT
MMETb MECTO He TO/bKO BO BpemMs MNpouefypbl 00bABAEHUS [O/MKHUKA
HECOCTOATE/IbHbIM, HO U 10 €r0 UHULMNPOBAHNS.

MofABOAA WTOr BbILLIEN3NIOKEHHOMY, CKaXXeM O TOM, 4TO Cy6beKkTamu
(PMKTMBHOIO 6GaHKPOTCTBA BbLICTYNAKT CheynanbHble Mua, a B 4aCTHOCTM
pyKOBOAWUTENb, yypeauTenb  (YYaCTHMK)  HOPUAMYECKOTO NMua, a Takxe
UHOMBUAYaNbHBIA  npeanpuHumaTesib.  CyObeKTMBHAs CTOPOHA  (DMKTUMBHOIO
6aHKpOTCTBa OyAeT XapaKTepu30BaTbCA YMbILUIEHHOW BUHOW, BblpaXkatoLlencs,
Hanpumep, B COKPbITUN MMYLLECTBA, UMYLLECTBEHHbIX MPaB WM UMYLLECTBEHHbIX
06513aHHOCTEN, Nepejayv NMYLLECTBA BO BNAAEHME WHBIM IMLAM, OTHYXXAEHWE UK

€ro YHN4YTOXEeHNe " 1.4.

2.3 OT/IMumne MKTMBHOIO OT NpefHamMepPeHHOro 6aHKPOTCTB

OTBETCTBEHHOCTb 3a MpeAHaMepeHHoe U  (UKTMBHOE 6GaHKPOTCTBO
NpeaycMOTpeHa Kak agMUHUCTPATMBHbLIM, TaK W YrofIoBHbIM 3aKOHOAATENIbCTBOM
P® (Yacteto 1 cratem 14.12 Kopgekca Poccuiickon ®egepauun 06
afMWHUCTPATMBHbLIX  MPaBOHAPYLUEHUAX YCTaHOB/EHa OTBETCTBEHHOCTb 3a

«(PUKTUBHOE GAHKPOTCTBO).

1MepeBanoBa E.A. K Bonpocy 06 YycTaHOBAEHUW MNpeAHAMEPEHHOro W (MKTUBHOIO 6GaHKPOTCTBA.
Monumatuc. 2017. Ne 3. C. 61-63.
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Mexay Tem YCTaHOBfleHMe aAMWHUCTPATUBHON OTBETCTBEHHOCTM 3a
npegHaMepeHHoe U (PUKTUBHOe OGAHKPOTCTBO He 03HayaeT [AeKpuMMUHanmMsauun
yKasaHHbIX [esHuin. KakK y)e 0TMeyanocb, YronoBHas OTBETCTBEHHOCTb 3a
BblLLeyKa3aHHble MpaBOHapyLUIeHWUA YyCTaHoBfleHa cTatbed 196 YK PO
«lMpegHamepeHHOe 6aHKPOTCTBO» W cTatbed 197 YK PO  «DPUKTUBHOE
6aHKPOTCTBOY.

Kak cnegyet u3 cogepxaHua aucnosvmumm crated 196 n 197 YK PO, ux
(hopMy/IMpOBKa He COAEPXWUT CYLLECTBEHHbIX OTIMYMIA  OT  (POPMYIMPOBOK
npefAHaMepPeHHOro n (UKTUBHOro 6aHKpoTcTBa cTatbu 14.12 KoAIll P®, 4to
NO3BONAET cAenatb BbIBOA4 O TOM, YTO 3aKoHoAaTeNnb npegHaMepeHHO He
yCTaHaB/IMBaeT pa3inymii B AUCMNO3NLUN aAMUHUCTPATUBHOIO MPaBoHapYLLUEHUS U
NPecTynieHnsa, nog4vyepkmsas TeM CambIM CTeMeHb 3auHTEPECOBaHHOCTM B
MpaBoOBOM perynMpoBaHun o6poCOBECTHOCTM MPOLEAYpPbl HECOCTOATENbHOCTUL

OTnnMunTeNnbHbIM NpusHakom crated 196 n 197 YK PP anseTcsa npsmoe
yKasaHue Ha HaimuMe KpynHoro yuwep6a, MpPUYMHEHHOTO COBEPLLEHHBIM
NPecTynjeHnem, 4TO MO3BOMAET UYETKO OTrpaHuyuUTb  afMWUHUCTPATMBHOE
npaBoHapyLLeHne OT npecTynneHns. KpynHbiM yliep6omM, cCornacHo npvMeyaHuto
K ctatbe 169 YK P®, onpegenstoliemy pasvep yulepba gnsi BCEX COCTaBOB
NPEeCcTynneHnii, YykasaHHbiXx B rnaee 22 YK P® «[pectynneHus B cdepe
9KOHOMUYECKOIN [eATEeNbHOCTU», SBNSETCA yuwepd B CymMMe, npesbiwatrowen 1,5
M/IH py6. Takum 06pa3om, YronoBHas OTBETCTBEHHOCTb 3a MNpefHaMepPeHHoe U
(PMKTMBHOE 6aHKPOTCTBO HacTynaeT npu Haanumm 00653aTe/IbHOro Mpu3Haka
cocTaBa MPecTynyieHns - KpPynHoro yuep6a.

B cnyuvae ecnu yuwep6 He npeBbllaeT YCTAHOB/IEHHON YrONOBHLIM 3aKOHOM
CYMMbl, COBEPLUMBLUME BbllLEyKa3aHHble AeAHUA Mua MOryT 6biTb MPUB/EYEHDI

b K aﬂ,MI/IHI/ICTpaTVIBHOI7I OTBETCTBEHHOCTUNZ

1[o6poBnsinnHa O.B. Buabl He3aKoOHHbIX 6aHKPOTCTB B Poccuiickon degepauymmn: HeKOTOpble NPob6iemMbl
npaBoBOro perynuposaHus. MNpaso. 2017. Nel. C. 43-45.

2 ApxuneB H.B. OcobeHHocTn cTaTeir 196, 197 YK P®: «[MpegHamepeHHOe 6aHKPOTCTBO», «PUKTUBHOE
6aHKpOTCTBO». MocyfapcTBeHHasn cnyxba un Kagpbl. 2021. Ne2/2021. C. 200-201.
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Ha npaktuke pesHud, nofgnafjatolive noj npusHaku npegHamepeHHoro
6aHKpPOTCTBA, BbIPAXAKTCSH, KaK MpPaBuio, B CO34aHNN HOBbIX HOPUANYECKUX NNLL U
nepefaye B WX YCTaBHbIA (POHA OCHOBHbIX CPEACTB MpPeAnpuUATUSA-LO/DKHUKA;
(PMKTUBHOM WM HEPaBHOLEHHON Mpofaxe MWMYLLECTBa;, BbIXOAE YYaCTHWUKOB
obwecTea M3 cocTaBa YydpeauTene C nepefgaden UM O0OAN  UMYLLECTBA
opraHusaymmn; UCKYCCTBEHHOM  CO3[4aHUWN  «[PY>KECTBEHHOW»  KPeAUTOPCKOM
33[,0/DKEHHOCTW; NONYYEHUW 3aiiMOB UNN KPeAMUTOB Mof HeOOOCHOBAaHHO XXeCTKue
ycnosna nt.nl

K npumepy, b.J1.HA. npu3HaHa BUHOBHOW B NpegHamMmepeHHOM 6aHKpPOTCTBE.
B cyne6Hom 3acegaHum B.J1.HA. B npeAbsBfeHHOM 00BUHEHMMN BUHY He MpuU3Hana.

AnennaumMoHHas MHCTaHLUMA NOACHWNNA, YTO BbIBOAbI Cya NePBOM MHCTaHLMM
0 [0OKa3aHHOCTW BWHbl OCYX[AEHHOW B COBEPLUEHHOM MPECTYMN/eHUN, ABNAKOTCA
MpPaBU/IbHbIMW, OCHOBAaHbl HA COBOKYMHOCTW WCCNeA0BaHHbIX B CyaebHOM
3acefjaHUM N NPUBEAEHHbIX B MPUIroBOpPe A0Kas3aTeNibCTB - MOKa3aHUsX camoi
OCY>K[EHHOW, [JaHHbIX Kak B X0fe NpeABapuTeNbHOro pacc/iefoBaHuns, Tak U B
cyfebHOM 3acefjaHMK, NoKasaHUAX NOTeprneBLUUX.

B cype6bHom 3acegaHuu B.J1.HA. nokaszana, 4to AOATW MNOSIBUNUCL B
pe3ynbTaTe HEOCMOTPUTE/bHbIX AEeNCTBUI ObIBLUEro cyrnpyra, Kyga TpaTuancb
3aHATbIe AeHbrM, OHa He 3HaeT. Ha MOMEHT 3aK/oYeHNa Pas3/inyHbIX CAENOK Ha ee
cyeTax AieHer He 6b1/10, HO ObII0 UMYLLLECTBO, 3a CHET KOTOPOro OHa Mor/ia noracutb
MMeIOLLYHOCA 380/MKEHHOCTb. MoTepneBLWNiA Cynpyr nokasas, 4YTo BO Bpems bpaka
¢ B.J1.HA. y HuX 6bln COBMECTHbIA GU3HEC W rMoc/e pa3Bofa, No PeLEeHnto cyaa
MMYLLLECTBO ObINO pa3fesieHo nomnosiam, B TOM YUC/e Ca/lOH KPacoTbl «...» U AONTN
okono N py6nei, KoTopble TOXe OblIM NoAesieHbl NMOPOBHY. OCKO/bKY AaHHbIN
CaJIoH Haxofucs B 3a/ore y 6aHKa, 1 4To6bl OH He Obl/1 BbICTAB/IEH HA NMPOLAXY,
eMy npuLwnocb 3a1e3Tb B AONTM U ONNATUTbL UX COBMECTHble Aonrn. [Mo3xe oH
npeanoxun b.J1.HA., utobbl OHa paccumMTanacb ¢ HAM, 160 OTAana CBOK [0/, Ha

4YTO, NO/y4YnB OTKa3, OH 06paTI/U'ICFI B CyA C MCKaMN O B3blICKaHUWN C HEE AEHEXHBIX

1Ha6eeBa H.I'. dunHaHCOBble CXeMbl M CNOCO6bLI peanv3aunmn npejHaMepeHHbIX 6aHKPOTCTB B NpaKTUKe
poccuiickoro 6msHeca. BecTHMK TOMCKOro rocyaapCcTBeHHOro yHusepcuteTa. 2016. Ne 4 (36). C. 91-92.
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CPeACTB B PerpeccHoM nopsake, KoTopble 6biin ygosneTBopeHbl. Cymma gonra
B.J1.HA. nepeg HUM cocTaBnseT okono N py6nei.

HecMoTps Ha 40OBOAbI, YKa3aHHble B anensaumoHHON anobe 0 peasnbHOCTU
yuepba, ct. 196 YK P® npegycmarpuBaeT COBepLUEHME [AeACTBWIA, 3aBeAOMO
B/IEKYLLMX HECMTOCOBHOCTb UHAMBUAYANBHOIO NPeANpPUHUMATENS B MOSIHOM 06beMe
YA0BNETBOPUTL TPebOBaHUS KPeAMTOPOB MO AeHEXHbIM 0653aTe/1bCTBaM, KOra atu
[EeNCTBUSA MOBNEKNN KPynHbIA yulep6. B.J1.HA., AeicTBys C Lenbio co3jaHus
MCKYCCTBEHHOW 3af0/KEHHOCTN, He HaMepeBasiCb WUCMOMHATbL B3ATble Ha cebs
06513aTeNbCTBa, 3aK/Iymna MHUMbIA LOroBOpP MPOLEHTHOro 3aliMa, Mo YC/I0BUAM
KoToporo nonyyuna B gonr cymmy N py6neir Ha cpok no 01.06.2015 ropga c
BbINNaTon 3% eXXeMecsa4yHo, 419 NOCNeAYoLWEero BKIKYeHUA JaHHOW CyMMbl fonra
B ouepefb TpebOBaHUA KpeAMTOPOB, 6e3 ero (pakTMyeckoro B3blCKaHUA. M 3aTa He
nepsas Takas CAenka.

TakuMm 06pa3oM, MOXHO CKa3aTb, 4uTO B.J1.HA. npoussBogmna pasnnyHble
9KOHOMMYECKME MaxXMHaUMW, Bblpa3uBLUMECSH B 3aKNHOUYEHUU MHUMbIX CAENI0K O
nepesBofe fo0/ira 1 0 3aiiMe, KOTOPbIE MOBJIEK/IN €e HeCNOCOBHOCTb Y/,0BETBOPUTD
TpeboBaHUs KPeaNTOPOB N0 AeHEXHbLIM 0643aTeNbCTBAM, YEM MPUYUHUAN KPYHBIIA
yllep6 ee KpeamTopam B 06Lein cymme N py6neil

Mpn  (UKTMBHOM 6GaHKPOTCTBE 4alle BCEro CO3[alTcd  CcuTyaumm
(hOpManbHOrO0  OTCYTCTBMSA  [EHEXHbIX CPeAcTB A9 NPOBeAeHUs  Bbinnat
KpeauTopam B TeYeHue AMTeIbHOro nepunoja.

AOMUHUCTPATUBHbIE NMPaBOHapYLUEHUS, 4a U B Le/IOM NPeCTymnHble AesHus,
3arparvBaroLme MoHATUE NpegHaMepeHHOro 1 PUKTUBHOIO GAHKPOTCTBA, UMET
ANAwmincs xapakrep. Fpy 3TOM TakMM NPOTUMBOMPABHLIM AEeAHUAM MPUAAETCS

(opManbHO  COOTBETCTBYHOLWMIA  BUA ~ AelCTBYHOLLEMY  3aKOHOAATENbCTBY,

1AnennsunoHHoe onpegeneHne BepxoBHoro cyga Pecny6nmku BawkoptoctaH oT 03.02.2021 Ne 22-
482/2021. [2NeKTpOHHbIN pecypc]. URL:
https://lwww.consultant.ru/cons/cgi/online.cgi?req=doc&base=SOPV &n=445489#5Coo0JwTMVNFYfVhRI (nata
obpauweHmsa: 01.11.2023).
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MO3BONAOLLNIA CYLLECTBEHHO 3aTpyAHUTL BbIIB/IEHNe  COBEPLUMBLLNX
npaBoHapyLeHninl

Takxe cnefyeTr OTMETUTb, 4TO MPaBOOXPaHWUTE/NbHbLIE OpraHbl  He
3aHMMaroTCA HanpsAMYHO BbiAB/IEHWEM pacCMaTpPMBAEMOro COCTaBa.

AT0 MOXeT OblTb CBA3aHHO C [BOWCTBEHHOCTHHO OTBETCTBEHHOCTM
(agMuHWCTpaTMBHaA W YrofioBHas) 3a COBepLUeHWe MpefHaMepPeHHOro U
(PMKTMBHOro 6AHKPOTCTBA, & TAKXKEe B CBA3N C HEAOCTATKOM KBaM(MLMPOBaHHbIX
CneumvannucToB MO  BbISBMEHUIO  MPecTynnieHnin B cdepe  6GaHKpoOTCTBA.
YCTaHOBNEHNEM MPU3HAKOB TakKMX MPOTMBOMPAaBHbLIX [AeSHUIA  (PaKTUYeCKM
BO3/10)KEHO Ha Ha/IOroBble OPraHbl N apoUTPaXKHbIX YNPaBAAOLLNX.

YNomsaHeM W TOT (PaKT, YTO BbIiB/IEHWE NpegHaMepeHHOro Uan (OMKTUBHOIO
6aHKpPOTCTBA BO3MOXHO NNLLb B C/TyYae NPUHATUA aponTpaXKHbIM CYL0M CyAebHOoro
aKTa 0 Hauvane npoueaypbl 6aHKpOTCTBa, [0 3TOM0 MOMEHTA WCK/HOYeHa
BO3MOXHOCTb KaK COBEpPLLEHWS, TaK U BbIABNEHNSA NpegHamMepeHHOro 1 PUKTUBHOIO
6aHKpoTCTBA.

OTtmeTnm, 12 nions 2021 r. sctynun B cuny ®degepanbHblil 3aKoH No 241-P3
oT 01.07.2021 «O BHeceHMN M3MeHeHWI B cTaTby 195 1 196 YT0on0BHOroO Kojekca
Poccuiickoin Pefepaumm 1 ctatbio 31 YTONOBHO-MPOLECCYanbHOr0 Kofekca
Poccuiickoin Pepepaumm»2 OaHHbIA 3aKOH KOCHY/ICA paccMaTpuMBaeMoin Hamu
cTatbu. Tak, HOBbI 3aKOH pacLLUMpUi KPYT 1L, KOTOPbIe MOTYT ObITb NPUB/IEYEHDI
K YrON0BHON OTBETCTBEHHOCTY 3a npefHaMepeHHoe 6aHKPOTCTBO.

3akoHodaTenb BBe/ 60/ee CypOBYH OTBETCTBEHHOCTb 3a MPeCcTYn/ieHus B
cpepe 6aHKpPOTCTBA, COBEPLUEHHblE OTAENbHbIMW  KaTEropmamu vy, Tak
Ha3blBaeMbIMU CrieuuabHbIMU CyObeKkTaMu, 0 KOTOPbIX LA peyb paHee B paboTe.
B cBA3K €O BCTYM/NEHWEM [aHHOTO0 3aKOHa wTpad 3a PUKTUBHOE 6AHKPOTCTBO byaeT

BapbMpOBaTLCA B pasMepe 3-5 M/H. py6. [0 NMLIEHNS CBO6OAbl COOKOM A0 7 NeT €O

1XogakoBckuii A. . PUKTUBHAA 3a0/DKEHHOCTb U NPOTUBOAENCTBUE e BK/TIOUEHWIO B peecTp TpeboBaHuit
npv 6aHkpoTcTBe. 2021. MpaBo 1 akoHoMuKa. Ne 8. C. 11.

2 O BHeceHUM M3MeHeHW B ctaTbM 195 1 196 YronoBHOro Kogekca Poccuinckon degepaumm n ctatbio 31
YronoBHO-NpoueccyanbHOro kogekca Poccuiickon depepaumn: depepanbHbii 3akoH oT 01.07.2021 Ne 241-d3
(nocnegHsAs pesakuuns) [9neKTpPOHHbIN pecypc]. URL.:
http://pravo.gov.ru/proxy/ips/?docbody=&firstDoc=I&lastDoc=1&nd=602263583 (gata obpawieHns: 03.11.2023).
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WTpahoM WM NIULIEHUS MpaBa 3aHUMMaTb OMNpefeneHHble A0/HKHOCTM UK
3aHMMaTbCs ONpeaeneHHoN AesTeNbHOCTLI0 Ha CPOK A0 3-X NeT UAn 6e3 TaKoBoro.

Onupascb Ha BbllUECKAa3aHHOE, MOXHO CKas3aTb, 4YTO Beayllee OTAMYME
npeAHamMepeHHOro 6aHKpPOTCTBA OT (YMKTMBHOrO, COCTOMT B TOM, YTO MNpw
(MKTMBHOM 6GaHKPOTCTBE B TrOCYAapCTBEHHbIe OpraHbl MOCTYMaeT 3aBefoMO
NOXHOE 3asBfeHNe 06 3TOM, a Npu NpefHaMepPeHHOM, PYKOBOACTBO HaMepPeHHbIM
06pa3oM MpeAnpUHUMAOT [eiCTBUS, BBUAY KOTOPbIX AeATENbHOCTb KOMMaHWIi
CTAHOBUTCS HEBbIFOAHOW. CyLLECTBYIOT 3KCMEPTM3bl MO BbISIBNEHWUIO NPU3HAKOB
NpeAHaMEPEeHHOro U  (UKTMBHOrO 0GaHKPOTCTBA, KOTOPble MPOBOAATCA MO
MHULMATMBE YYacCTBYHOLWMX B Aene Nuil. B npueegeHHOM npuMepe M3 Cyae6HON
NPaKTUKN MPUCYTCTBYET TakoBas. OTHOCUTENbHO MOHATUIA NpegHaMepPeHHOro W
(MKTUBHOrO 6GaHKPOTCTBA, CKaXXEM O TOM, YTO NpeAHamMepeHHoe GaHKPOTCTBO
NpeAnonaraeT NOCTENEHHOE CHUXXEHWNE YPOBHS MAaTEXECN0oCO6HOCTY pasNNYHbIMU
HE3aKOHHbIMW  [IeACTBUSIMI, (UKTUBHOE >Xe GaHKPOTCTBO -  MrHOBEHHOe

006bsABNEHME NNATEXHOW HECOCTOATENbHOCTH.



MMABA 3. OPUOANYECKAA OTBETCTBEHHOCTb 3A
PUNKTNBHOE BAHKPOTCTBO

3.1 O6was xapakTepucTuka BWUAOB W OCHOBAaHWA HOPUANYECKOL

OTBETCTBEHHOCTU 3a (pI/IKTI/IBHOE 6aHKpOTCTBO

Bonpoc o 1opnanyeckoit 0TBETCTBEHHOCTU B POCCUICKON HayKe MccneaoBaH
OCHOBATe/IbHO, U eMy MOCBSILLIEHbI MHOTUE HOBeWLLIMe paboTbl. Packpoem MOHATME
IOPUANYECKOM OTBETCTBEHHOCTM, TaK lOpuanMyeckas OTBETCTBEHHOCTb - 3TO
YCTaHOBMEHHas [OCyJapcTBOM Mepa OTBeTa WHAMBMAA 3a  HapyLLEHue
onpeaeneHHbIX  (CaHKUMOHWPOBAHHbIX) HOPM  MOBEAEHWS  WAX  3arpeTos,
OnuparoLLIasca Ha rocyaapCcTBeHHOe MpuHYyXaeHue. Mpu 3TOM B 3aBUCMMOCTM OT
TSHKECTU HapyLLEHUS NPUMEHSIETCS U COOTBETCTBYHOLLMIA B OTBETCTBEHHOCTN.

YNoMsHeM cnefytoLine BUAbl HOPUANYECKO OTBETCTBEHHOCTU: Yro/0BHas,
alMVHUCTPATMBHas, rpaXKJaHCKO-NpaBoBas, AUCLUMNANHAPHAs U MaTepuasibHas.

Kaxapblli U3 Ha3BaHHbIX BMA0B OTBETCTBEHHOCTM 3aBMCUT OT OTpac/u npasa.
OTBETCTBEHHOCTb TakKXe B CBOe/i OCHOBe MWMeeT rpafjauuio Mo Buaam
MPaBOOTHOLUEHWA. YTONOBHasi OTBETCTBEHHOCTb Haumbonee TSXKKWIA  BUA
OTBETCTBEHHOCTb, MOCKONbKY — Onpefenser NOCNeACTBMSA,  3aTparvparoLime
KMoUeBble NpaBa CyObLEKTOB NPaBOOTHOLLEHWIA, B TOM 4YMC/E MpPaBO Ha CBO6OAY
nepeaBuKeHUs.

[na  BO3HWMKHOBEHUS  OPWUAMYECKON  OTBETCTBEHHOCTM  HeoOXOAMMbI
OCHOBaHMWSl, KOTOPble MOTFYT OblTb OOBEKTMBHbIMA W  CYOBEKTUBHbLIMU,
IOPUANYECKUMIN N (haKTuYeCKUMK. [Mof PakTUYECKMMW OCHOBAHMSIMM MPUHATO
MOHMMaTb CamMO MnpaBOHapylweHue (JecTBue nM60 6e3aencTBme), KoTopoe
XapaKTepu3yeTcs COBOKYMHOCTbIO Pa3/IMyHbIX NPU3HAKOB, 06pasyloLMX COCTaB
npaBoHapylleHns.  JIMLo  MOXeT  ObiTb  MPMBAEYEHO K  HOPUANYECKON
OTBETCTBEHHOCTM TONbKO MPU HaNMUUN B €ro AesHWM BCEX 3/1EMEHTOB cOCTaBa. A
NoA HOPUANYECKMMU OCHOBAHUAMW MOHMMAtOT YKa3aHMe B COOTBETCTBYHOLLMX

HOpMaxX npasa Ha NMPOTUBOMNPaBHOCTb 3TOI0 AEAHUA.



K 0CHOBaHMAM HOPUANYECKO OTBETCTBEHHOCTU CleflyeT OTHECTHU:

1) npaBOHapylUeHWe KaK HpUANYeCcKniAi (akT, couuanbHas BpeaHOCTb
KOTOpPOro o6beKTMBHA U [I0Ka3aHa C cob/oleHeM npoLeccyanbHOro nopaaka, -
3TO (paKTUYECKOe OCHOBaHWE;

2) HOpMY npaga, NpeAycmMaTpyBatoLLLYy0 OTBETCTBEHHOCTb 3a OMNpeeneHHbIR
BUA NPOTMBOMNPABHbIX AESHWIA, - 3TO MaTepunasibHOe OCHOBaHMUE;

3) aKT npaBonpumMmeHeHns (Npurosop Nnbo peLleHne cyaa, NOCTaHOB/IEHNE O
Ha/IOXXEHUN aAMUHUCTPATUBHOIO B3bICKAHMA W Ap.), B KOTOPOM BMA W Mepa
IOPUANYECKOW OTBETCTBEHHOCTU WHAMBMAYANU3UMPYETCA U KOHKPETU3MpyeTcs, -
3TO MpoueccyasibHOe 0CHOBaHWe;

4) 4yBCTBO BWHbl W OCO3HAHME MpPaBOHAPYLUMTENEM MNPUYUHEHUS Bpeda
APYTUM NNLAM - 3TO NMCUXOJIOrMYECKOe OCHOBaHWe;

5) cso6oay BO/M B BbIGOPE 3/10r0 HAMEPEHUS - 3TO AYXOBHOE OCHOBaHME.

CyObeKT npaBa Bcerga A0/MKeH OblTb CBOGOAEH B BbIGOPE TOr0 WU MHOIO
BapnaHTa MOBefEeHUs, UHAYe ero Hefb3s OCY)XKAAaTb 32 OTK/IOHEHME OT MpaBOBbIX
TpeboBaHWIA.

Bblgenstor  cnegytowime  BUAbl  HOPUAMYECKON — OTBETCTBEHHOCTW:
maTepuanbHasi, KoTopas HacTynaeT 3a Yulep6, MPUUMHEHHbIA NPeanpUAaTUL,
yupexaeHuto, opraHusauuu; ANCLMMNNNHAPHaA, HacTynaroLias, 3a
ANCUMNNNHAPHbIE MPOCTYMNKW: HapylleHne TPpyAoBOW, Y4eb6HOW, BOMHCKOW W
CNY>XeBHON AMCUMNINHLI; TpaXKAaHCKO-MpaBoBas, BO3HMKaKOLLas, 3a HapylleHue
[IOFOBOPHbIX ~ 0653aTeNbCTB  MMYLIECTBEHHOr0  XapakTepa,  MPUUYUHEHME
MMYLLECTBEHHOIrO BHEAONOBOPHOrO Bpefa; aAMWHUCTPATMBHAA, HacTynarwoLlas, 3a
aAMUHUCTPATMBHbIE NPOCTYNKW W YronoBHas, BO3HMKalOLLas, 3a COBEpPLUEHME
npectynneHmnal

B coBpeMeHHbIX 3KOHOMNYECKMNX peaninax OrpoOMHOe 3Ha4YeHne MMeeT BOMpoc
NpoBeAeHUss npoueaypbl HECOCTOATENbHOCTU (6aHKPOTCTBA) B COOTBETCTBUU C

MOMOXEHUAMU  [IeCTBYIOLLEr0  3aKoHofaTeNnbcTBa. [lpeAcTaBnss W3 cebs

1TetepsaTHukoB H.HO. MNMpaBoBoe NoBefeHME U OpPUANYECKaa OTBETCTBEHHOCTb. KpacHospck. 2020. C. 31-
35.
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npoueaypy UCKIYEHUS N3 XO35MCTBEHHOI0 060p0oTa HESMHEKTUBHBIX CYOHLEKTOB
9KOHOMUYECKOW [eATeIbHOCTH, a TaKXKe BOCCTAHOB/IEHMS (PUHAHCOBOI0 COCTOSAHMA
LO/HKHUKOB B C/lyyae HaCTYMN/eHNA B UX AeATENbHOCTU BPeMeHHbIX 3KOHOMUYECKMX
TPYAHOCTEN, 6aHKPOTCTBO CNOCOBCTBYET Pa3BUTNO 3KOHOMUYECKON AeATENbHOCTM
3a CYeT Yy4acTusA B HEM TOMIbKO YCMeLHO X03ANCTBYOWMX CYOBbEKTOB Y MOBbILLEHNA
YPOBHSA 3KOHOMUKMN B LiefioM1

dyHAaMEHTaIbHbIM 3HAYEHMEM B NMOHUMAHWUM 3KOHOMUYECKOW M NPaBOBOWA
CYTM HEecoCToATeNlbHOCTU (6aHKPOTCTBA) ABNSETCA (haKTOp NMPOBefeHUs npoueayp
B CTPOrOM COOTBETCTBUW C AEACTBYHOLLMM 3aKOHOAATENLCTBOM. VIMEHHO NMO3TOMY
B CT. 2 3aKkoHa O 6aHKpPOTCTBE MOHATWE HECOCTOATENbHOCTM (6aHKPOTCTBA)
onpefeneHo Kak: «npusHaHHas apobuTpaXKHbIM Cy40M HECrnoCcOobHOCTb AO/MKHUKA B
MOSIHOM 06beMe YAOBMETBOPUTL TpebOBaHWA KPeAUTOPOB MO [AEHEXHbIM
06s13aTeNnbCTBaM, O BbIMJaTe BbIXOAHbIX NOCOOWIA K (un) 06 onnaTe Tpyaa N,
paboTalowmx wunm paboTaBIMX MO TPYLOBOMY [OroBopy, U (Uin) WCMOSHUTL
0053aHHOCTb MO yniarte 06s3aTeNbHbIX Nnarexen». O603Ha4as Npy 3TOM TOT (akKT,
4TO, 6AHKPOTCTBOM SABNSETCA He 1to6as HeCMOCOOHOCTb AO/MKHMKA Y4,0BNIETBOPUTD
TpeboBaHUS KpeauTopoB, a TO/IbKO HECMOCOBHOCTb, YCTaHOB/EHHAs apOuTPaXKHbIM
cygoM. C 3ToM Xe UeNbi BblleyKa3aHHbIM 3aKOHOM BBeAeHbl MWHUMasbHbIE
pasmepbl TpeboBaHWMW, AN BO30YXAeHWA  OGaHKPOTHbLIX npouedyp. Ans
OPUANYECKUX NAL CymMMa fgonra [o/mkHa coctaBnate 300 000 py6. c
NCKNKOYEHNAMW, YCTAHOBNEHHbIMWU cTaTtbamn 177, 183.16, 189.64, 190, 197 ®3 «O
HeCoCTOATENIbHOCTN (6aHKPOTCTBE)». [Na (M3NYECKUX NNL, Takas MUHMMa/bHas
cymma onpegeneHa B 500 000 py6. Kpome Toro, ansd npumeHeHus npoueayp
HECOCTOATENIbHOCTM  06A3aTe/lbHbIM  YCNOBMEM  SABNSETCA  COGMOAeHMe
YCTaHOB/IEHHbIX 3aKOHOM CPOKOB, B TEYEHWe KOTOPbIX [AO/MKHWUK He CrnocobeH
YOOB/IETBOPUTbL NPEAbABNSEMbIE K HEMY TPEOOBaHMS.

C BOCCTaHOB/NEHWEM B MPaBOBOW cuUCTeEMe Poccum MHCTUTYTa 6aHKPOTCTBA

Hada/In MoABAATLCA Cliydan WUCIMOJSIb30BaHUA cy61>eKTa|vw| rpaxXaaHCKO-MpaBOBbIX

1CamurynuHa A.B. MNMpaBoBoe perynpoBaHne HeCoCcToATeNbHOCTH (baHKpoTcTBa). M., 2019. C. 59.
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OTHOLLEHWIA MEeXaHW3MOB MpPaBOBOr0 pPerynvpoBaHus, MpeAoCTaBieHHbIX WM
3aKOHOM, B LieNIIX NPUYMHEHUA Bpeaa UX KpeaumTopam. Yalle BCero Takue cryyau
MMEIOT MECTO B X0/e NpeA6aHKpPOTHbIX M 6aHKPOTHbLIX NPOLEAYpP U OXBaTblBaOTCA
MOHATMSAMMN HENpaBOMEPHbIX [AelCTBMIA Npu 6GaHKPOTCTBE, NPeAHAMEPEHHOro U
(PMKTMBHOI0 6aHKPOTCTBA.

OTBETCTBEHHOCTb 3a MNpeAHamMepeHHoe U  (MKTMBHOE 6GaHKPOTCTBO
NpeaycMOTPeHa Kak agMUHUCTPATMBHbLIM, TaK W YrofIoBHbIM 3aKOHOAATENIbCTBOM
PO.

Yacteto 1 cratbm 14.12 Kopgekca Poccuiickon defepaunn 06
afMWHUCTPATMBHbLIX MPaBOHAPYLUEHMSAX  YCTaHOBNEHa OTBETCTBEHHOCTb 3a
«(OMKTMBHOE 6GaHKPOTCTBO, TO €CTb 3aBEeAOMO /I0XKHOe My6/AM4yHOe 06bSABIEHME
pyKoBOAMUTENEM WAN  yupeguTenem (y4aCTHUKOM) HOPUANYECKOrO nuua o
HECOCTOATE/IbHOCTM  [aHHOMO HOPUANYECKOr0 fuua AnMbo  UHAMBUAYANbHbIM
npeanpvHMMaTenemM WM FPaXAaHMHOM O CBOEM HeCcOCTOSTeNIbHOCTW, €CAn 3TO
JencTBME He COAEPXXUT YroN0OBHO HaKa3lyemoro AesiHWs», a YacTblo 2 YKa3aHHOi
cTaTbM - 3a «npegHaMepeHHoe 6aHKPOTCTBO, TO €CTb COBEPLUEHME PYKOBOANTENEM
unn yupegutenem (y4aCTHMKOM) HOPUAMYECKOTO fnua NnMbo WHAMBMAYANbHbIM
npeanpuHMMaTeneM WAM rpaxpaHuHoM aeicTeuiAi  (6e3geincTeus), 3aBefoMO
BMEKYLUMX HECrNOCOOHOCTb  HOpPMAMYECKOro nuua nMbo  UHAMBUAYANbHOIO
npeanpuHMMAaTENs UK FPaXkaaHNHa B MOTHOM 06beMe yA0BNETBOPUTL TPE6OBaHUSA
KpeanTopOoB MO [eHEXHbIM 0643aTeNlbcTBaM U (MM) UCMONHUTL 0643aHHOCTb MO
ynnate 06s3aTeNbHbIX NNaTeXen, ecnvm aTn aeicTeus (6e3nencTBme) He cogepxart
YrOMI0BHO HaKa3dyeMmblX AesiHWl». MeXay TeM yCTaHOBMEHME aflMUHUCTPATUBHOM
OTBETCTBEHHOCTM 3a MNpefHaMepeHHOe M (UKTMBHOE 6GaHKPOTCTBO He O3HauaeT
AEeKpPYMUHaNM3aLMmn yKasaHHbIX AestHUAL

Kak cnegyet u3 cofepxxaHus gucnosmumm ctateid 196 n 197 YK P®, unx
(hopMynnpoBKa He COAEPXKWUT CYLWECTBEHHbIX OTANYMIA  OT (POPMYNMPOBOK

npefgHaMepeHHOro n (UKTUBHOro 6aHKpoTcTBa cTatby 14.12 KoAIll P®, uT10

1 CodhpuHa T.A. AMarHoctTmka npu3HaKoB MNpefHamMepeHHOro v GUKTUBHOMO 6aHKPOTCTB. CUMBOM HayKu.
2017. Ne01-1. C. 65-67.
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No3BONISIET CAeNnaTb BbIBOA O TOM, 4TO 3aKOHOAaTeNb MpPeAHAMEPEHHO He
YCTaHaBNMBAET Pa3/numnii B AUCNO3ULMN aAMUHUCTPATUBHOIO NPaBOHAPYLUEHUS W
NPecTynneHns, nofgyepkMBas TeM CcaMbiM CTeneHb 3aMHTEPeCOBaHHOCTM B
NPaBOBOM PerynnMpoBaHUM J06POCOBECTHOCTM NPOLeAYPbl HECOCTOSTENbHOCTUL
Mopagoas utor, cnefyet OTMETUTb, OPUANYECKas OTBETCTBEHHOCTb SIBSETCS
YCTaHOB/IEHHOI rocyJapCTBOM MepOli 0TBETA NMLIA, 3a HapyLLEeHWe onpeaeneHHbIX
(CaHKUMOHMPOBAHHbIX) HOPM MNOBEAEHWs WM  3anpeToB, ONUpatoLlascs Ha
rocyflapcTBeHHOe  MPUHYXaeHne.  OTBETCTBEHHOCTbIO, MpPUMEHsieMOlt  3a
NpecTynneHus B cthepe PUKTUBHOrO 6GAHKPOTCTBA, BbICTYNAeT, KaK YronoBHas, Tak
N agMUHUCTPaTMBHas. OCHOBaHWUSMU MpPUBAEUYEHMS BYAYT BbICTYNAaTb NIOXKHbIe
ny6nnYHble O0O0bABNEHUS PYKOBOAMTENeM WKW ydpeautenem (y4acTHUKOM)
IOPVANYECKOTO NMLIA O HECOCTOSTENbHOCTM AaHHOFO HPUANYECKOTro Nnua Nin6o
WHAMBUAYANbHBIM  MpeanpuHMMaTeneM  WAW  TPaXAaHWHOM O  CBOEi
HECOCTOATENbHOCTM, T.e. MOXHO CKasaTb MHUMOE O06bsSBNEHWE O CBOEi
HECnocoGHOCTM  paccuMTaTbCsi  C  KpeauTopamu,  Bfekyllee 3a  c060i

HECOCTOATE/IbHOCTb.

3.2 Tlopsgok 1 npobnembl  NPUBMEYEHUS K HOPUAMYECKONA

OTBETCTBEHHOCTU 3a Q)I/IKTI/IBHOE 6aH KpPOTCTBO

[ns peanusaumm OPUANYECKOI OTBETCTBEHHOCTM HEOOXOANMO YCTAHOBUTD
Ha/MuMe COBOKYMHOCTM O0OCTOATENIbCTB, a WMEHHO TakUX KakK Hanmuue
npaBoHapyLueHns. COOTBETCTBEHHO NpPaBOHApPYyLUEHWe B CBOeli OCHOBE WMeeT
onpeAeneHHbIli COCTaB, 3/1eMEHTbI KOTOPOro 3aBUCSAT OT BU/A OTBETCTBEHHOCTM.

AIMUHUCTPATUBHASA OTBETCTBEHHOCTb CTPOMTCS Ha MPUHLMMAX YrOM0BHOW
OTBETCTBEHHOCTH, NnoaTomy ans HaCcTYN/IeHus aMUHUCTPATUBHOIA
OTBETCTBEHHOCTMW CneayeT YCTaHOBUTb YeTbipe 3/1eMEHTA: 06LEKT, 00BHEKTUBHYHO

CTOPOHY, CYOBEKTUBHYID CTOPOHY U Cy6beKT. OOBLEKT - O6LLECTBEHHbIE

1TumowkunHa A.H. OcobeHHOCTU BO36YXXAEHWUS YrO/I0BHOrO fAena Mo MNpPecTynieHUsM, CBA3aHHbIM C
npegHaMepeHHbIM 6aHKpPOTCTBOM. MpaBo: CoBpeMeHHble TeHAeHUMK. 2020. Ne 3. C. 27.
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OTHOLLEHMS, KOTOpble HapyLlatoTca B pe3ysibTaTe MPOTMBOMPaBHbLIX [ENCTBUN.
O6beKTMBHaA CTOPOHa NpefAcTaBNsSieT COO60M COBOKYMHOCTb [AEWCTBUIA, KOTOPbIE B
Lenom o06pasytoT npaBoHapyweHne. Cy6bekT - 3T0 TO /MU0, KOTOpOe
HENnoCpeLCTBEHHO COBEPLUMNO npaBoHapylleHne. CyObeKTMBHAA CTOpOHA -
MCUXONOTMYECKOr0 OTHOLLEHME /NLA K COBEpLUaeMOMY afAMWHUCTPATUBHOMY
MpaBoOHapPYLLUEHNIO.

B agMWHUCTPAaTUMBHOW OTBETCTBEHHOCTU feNeHWs (OpPM BWHbI  Ha
YMbILW/IEHHYIO U HEOCTOPOXXHYHO  He  cyllectsyeT. [lpu  cOBepLUEHUM
aMWHUCTPATUBHOIO NpaBoHapyLLUeHUs (hopMa BUHbI SABNSETCA YMbILLIEHHOMN.

B pamKax afMWUHWCTPAaTMBHOM OTBETCTBEHHOCTU CYyObLEKTAMM BbICTYNarT
KaK (pM3nyeckme, Tak U Opuanyeckme nuua.

B pamkax yronoBHO OTBETCTBEHHOCTM Cy6beKTamMu MOFyT BbICTYNaTb
TO/IbKO (hn3myeckue nuua.

OcTaHOBMMCSi  Ha  YC/IOBMAX  HacTyn/eHus  rpaxaaHCKo-npaBoBOM
OTBETCTBEHHOCTMW.

YCcnoBus HaCTYMN/eHNS TpaXjaHCKO-MPaBOBOl OTBETCTBEHHOCTMU:

1) NpOTMBONPaBHOCTb NOBeAEHUA LO/HKHUKA, NPUYNUHUTENS BPeaa;

2) HanMume OTpuUaTeNbHbIX MOCNEACTBUA B UMYLLECTBEHHOW cdepe
KpeauTopa, noTepneBsLUEro;

3) NpUYMHHaA CBA3b MeXAYy MPOTUBOMPaBHbLIM MOBEAEHUEM [O/MKHUKA,
NMPUYNHUTENS BpeLa U OTpuLaTe/lbHbIMU UMYLLECTBEHHLIMWN NOCNEACTBUAMMU;

4) BUHa JO/MKHMKA, NMPUUNHNTENS Bpeaa.

Mo obwemy npaBuay OTBETCTBEHHOCTb HACTymMaeT NPW HaMumMm YeTblipex
Ha3BaHHbIX YycnoBuiA. HO B psge Cc/yvyaeB 3akOH YyCTaHaB/nMBaeT, uTO
OTBETCTBEHHOCTb HaCTyMaeT W Npu OTCYTCTBUWM OQHOr0 WM [BYX YCNOBWIA. Tak,
MPU B3bICKAHUN HEYCTOMKM MOXET He ObITb WMMYLLECTBEHHbIX MOTepb (3aTpar)
Kpegutopa W, COOTBETCTBEHHO, MNPWYMHHOW cBA3WM. MHorga pgonyckaercs

OTBETCTBEHHOCTb 6€3 BUHbIL

1Manbko A.B. FOpugnyeckass 0TBeTCTBEHHOCTb B NpaBoBoii cnucteMe Poccun. M., 2022. C. 391-394.
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K npumepy, OTBETCTBEHHOCTb 6e3 BWHbI HacTynaeT NPUYMHEHME Bpefa
MCTOYHMKOM TMOBbLIWEHHON OMAacHOCTU WM B pamKax OCYLLECTBEHUS NNLLOM
npeanpuHUMaTeNbCKon aeatensHocTn (4. 3 ¢T. 401 TK P®)1

lMockonbKy pAONna Hac nNpeactaBnseT WHTepec uccnefoBaTb  MMEHHO
OCOGEHHOCTWN Yro/fIOBHOW OTBETCTBEHHOCTM, OCTaHOBMMCS Ha €e OCHOBaHWW B
paMKax He3aKOHHOI feAaTensHocTy 6osee NoApPo6HO.

Teopua yronoBHOro npasa YeTKO TPaKTYeT, YTO OCHOBAHWEM 15 YT 0/IOBHOM
OTBETCTBEHHOCTU fABMIAETCA Ha/IMYMe COCTaBa NpPecTynieHus.

B cBOlO o4yepefb cOCTaB MPecTyneHUs COAepXUT B cebe 4 06s3aTesbHbIX
37IEMeHTa, a MMEHHO: 00beKT, 0O0BbEKTMBHAsA CTOPOHA, CYOBLEKT U CyObeKTMBHaA
cTopoHa. COOTBETCTBEHHO BbIAENAKOT U 0OBEKTUBHbIE U CYOBEKTUBHbIE NPU3HAKW.

Ha Hannume ykasaHHbIX 3/1EMEHTOB HaC TakKXe HaTa/IKuBaeT He TOJIbKO
TEeopusi, HO W MONIOXKEHUSA [EWCTBYIOLWEro YrofioBHOr0 3akoHa. B OTHoOwweHuu
camoro npectynneHus, cratbd 14 YK P®, ykasblBaeT, 4YTO TMpPeCTynjeHnem
MPU3HAEeTCH BUMHOBHO COBEpPLLEHHOE 06LLEeCTBEHHO OMacHoe fesHue, 3anpeLieHHoe
YK Poccuiickoin ®efiepauum rnof yrpo3oil HakaszaHus.

Mpn  (MKTMBHOM OGaHKPOTCTBE Yalle BCEro CO3[JalTcs  CcuUTyaumm
(hopMasibHOro  OTCYTCTBMA  [EHEXHbIX CPefCTB A/ MPOBeAeHMA  BbIMaaT
Kpeautopam B TeuyeHWe [/NTENbHOrO nepuofa. Tak, Uefbld  (PUKTUBHOIO
6aHKpOTCTBA SBNAETCA MNONYYEHME OTCPOYKM WAM  PacCcpodKM NO  ynnare
3a[J0/KEHHOCTN, YMeHblUeHWe nnMb0 npolweHne fonra nyTeM BBeAeHUA B
3abnyxaeHne  KpeaUTOpPOB  4yepe3  ny6/MyHoe  0ObSABNEHWE O  CBOEM
HEeCOCTOATE/NIbHOCTW,  Mepes  OObABNEHMEM  KOTOPOA  NIMKBUAHble  aKTWBbI
opraHu3auum 6bin nepeBefeHbl B COGCTBEHHOCTb ay(PUINPOBAHHbIX AL,

Takum 06pasoM, W agMUHUCTPATVBHbIE MpPaBOHAPYLUEHUS, W WHble
MPecTyrnHble AesHWs, OXBaTblBaeMble (PUKTMBHbIM OGaHKPOTCTBOM, WMEIOT

ONAWmiics xapakTep. TakXe BbIIBNiEHWEe MPU3HAKOB (MKTUBHOFO GaHKPOTCTBA

1M paxaaHcKnin Kogeke Poccniickoii defepaunn: degepanbHbliii 3akoH 0T 30 Hos6psa 1994 roga Ne 51-d3
(pea. ot 04.08.2023) [OnekTpoHHbIN pecypc]. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102033239 (gata
obpauwieHms: 03.11.2023).
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BO3MOXXHO /IMLWb B C/lyyae MPUHATUA apOUTPaXKHbIM CyAoOM CcyfebHOro akrta o
Hayane npoweaypbl 6aHKPOTCTBA, [0 3TOr0 MOMEHTA UCKNHOYEHA BO3MOXHOCTb Kak
COBEpLLUEHWS, TaK U BblIsiIBNEHUA (PMKTUBHOIo 6aHKpoTcTBal

Mpukazom MBJ Poccun, PHC Poccum ot 30.06.2009 Ne 495/MM-7-2-347
«/IHCTpYKUWMel 0 NopajiKe B3aMMOENCTBUSA OpraHOB BHYTPEHHUX A€/ 1 HAI0r0BbIX
OpraHoB BHYTPEHHUX AeN U Ha/I0roBbIX OpPraHoB Npu opraHu3aunun u nNposeaeHnn
Bble3HbIX HA/IOr0BbIX MPOBEPOK» OMpefesieH NOpPsSAOK B3aMMOLENCTBUA AaHHbIX
OpraHos.

B cuny ykasaHHOro npaBOBOr0 akTta COTPYAHUKM MPaBOOXPAHUTENbHbIX
OpraHoB MNpPUMHMMAKOT Yy4yacTue B MNPOBEPKE Ha OCHOBaHWW MOTUBMPOBAHHOIO
3anpoca HasoroBoro opraHa, MOAMWCAHHOTO PYKOBOAWUTENleM (3aMecTuTesniem
PYKOBOAMTENA) HASIOrOBOr0 OpraHa. YyacTtuve COTPYAHMKOB NPaBOOXPaHUTENIbHbIX
OpraHoB B Ha/IOrOBOI NPOBEPKe J0CTaTOYHO CU/IbHO OTPaHMYEHO Kak CaMoi Lienbio
MPOBEPKM - BbIFBMIEHWEM (PAKTOB HapyLUEHWUA 3aKOHOAaTe/bCTBa O Hasorax u
cbopax, TaK 1 posnbio, OTBOAMMOW 3TUM COTPYAHUKAM B X04e NPOBEPKNZ,

[eaTelbHOCTb  apOUTPaXKHbIX YNPaBAAOWMX MO BbIABMEHUIO MPU3HAKOB
(hPMKTMBHOro 6aHKPOTCTBa onpeaeneHa MocraHoBneHnem Mpasutensctea P® ot 27
nekabpa 2004 roga Ne 855 «O6 yTBepxAeHWM BpeMeHHbIX npaswi MPOBEPKK
apouTpPaXHbIM  YMPaBNAWNUM  HaiMuug  MPU3HAKOB  (PUKTUBHOIMO U
npegHamepeHHOro  6aHKpoTcTBa»3.  YKasaHHbIMM  [1paBunamum  OnpefeneHbl
(hopMasibHble NPU3HaKN NpegHaMepPeHHOro 1 PUKTUBHOIO 6aHKPOTCTBa, UMetoLLme
APKO  BbIP@KEHHbIA 3KOHOMWYECKWA XxapakTep. B kayecTBe onpefeneHus
MPM3HAaKOB  MPOTWBOMPABHOIO  fAeAHUA  apouTpaXHOMY  YNpaBAsoLemMy
npegnaraeTca MNPOBECTW aHanM3 3HAYeHUA W AUHAMUKU  KOI(DPULMEHTOB,

XapaKTepU3yIoLMX  MAaTeXeCnoCo6HOCTb  [JOMKHMKA,  PacCUMTaHHbIX 3

1KanbimanueBa J1.A. YTonoBHas OTBETCTBEHHOCTb 3a (UKTUBHOe 6aHKPOTCTBO: TeOpeTUYeckue w
npakTun4yeckne nNpobnembl. MpaBo 1 npakTuka. 2017. Ne 1. C. 51-54.

206 yTBeEpPXAeHUM MopsAKa B3aMMOAEWCTBMA OPraHoB BHYTPEHHWX [en W HanoroBblX OPraHoB Mo
npeaynpeXxaeHunto, BbISBNEHNIO 1 MPeceyYeHn0 HanoroBbiX NpaBoHapylleHnin: Mpukas MB/M, Poccumn Ne 495, dHC
Poccum Ne MM-7-2-347 oT 30.06.2009 (pes. ot 12.11.2013) [3nekTpoHHbIn  pecypc]. URL:
https://www.consultant.ru/document/cons_doc_LAW_91290/ (gaTa o6pauieHns: 01.11.2023).

306 yTBepXAeHUN BPeMeHHbIX MpaBua MPOBEPKU apbUTPaKHbIM YNPaBASALWUM Hanuuus npusHaKos
(DMKTUBHOIO 1 NpefHamepeHHOro 6aHKpPOTCTBa: NocTaHoBeHMe MNpaBuTenbcTBa Poccuiickon degepaumm ot 27 [eK.
2004 r. Ne 855. [9nekTpoHHbI pecypc]. URL: https://base.garant.ru/187738/ (aaTa obpatieHus: 03.10.2023).
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nccnegyemMblii nepnog B COOTBETCTBUM € lMpaBunammn nposefeHns apouUTpaXKHbIM
ynpasnstowmm (rHaHCOBOro aHanmsa (MyHKT 6 BpemeHHbIX npasun). MyHKT 7
ynoMsHyTbIX [lpaBun rnacut: «B cfiyyae yCTaHOB/IEHWA Ha MNepBOM 3Tane
CYLLECTBEHHOI0 YXY[LUeHUsA 3Ha4YeHnn 2 n 6onee KO3IPPULUMEHTOB MNPOBOAUTCH
BTOPOW 3Tan BbISB/IEHUS NPU3HAKOB NpefHaMepPeHHOro 6aHKpOTCTBa AO/HKHUKA,
KOTOPbIA 3aK/M4yaeTca B aHaiu3e CAeNoK [O/MKHUKA W [AeACTBMIA  OpraHos
ynpaBneHns AO/MKHMKA 3a Uccnefyemblidi Nepuog, KOTopble MOran 6biTb MPUYKUHOWA
TAKOro yxyaweHus...». Fpy 3TOM MNOHATUE «CYLLECTBEHHOE YXYALIEHME» He
pacliM(poBbIBaeTCA, 4YTO MNpPeAoCTaBnseT apbUTPaXKHOMY  ynpaBastoLemMy
BO3MOXXHOCTb BeCbMa CyOBbEKTUBHOIO OTHOLLEHUA K NoKasaTenam npeanpusaTus, B
OTHOLWUEHMM  KOTOpOro npoBoauTtcsi  aHam3.  CyObeKTUMBHOCTb  MOAxoja
apobUTPaXKHOrO YNpaBNAIoLLEro NpeaornpeseneHa 1 NocneayownumMy nyHKTamm 8 n
9 BblWeyNnoMAHYTbIX [MpaBu/, KOTOpble YCTaHaB/IMBAKOT MpaBuia MPOBeAEHUA
aHanm3a cenoK AO/MKHUKA B NMPOLLelype HECOCTOATENIbHOCTU (6aHKPOTCTBA).

Tak, apbuTpaXKHbIA yNpaBAsOLWNIA Ha OCHOBaHUW NyHKTa 8 MNpaBun AOMKeH
MPOBECTN aHan3 CAeNoK Ha npefMeT WX COOTBeTCTBMSA 3aKOHOZATe/IbCTBY
Poccuitickoin depepaunn, BbISBUTbL CLAENKW, 3aK/THOYEHHbIE MW UCMOMHEHHbIE Ha
YCNOBWSAX, He COOTBETCTBYKOLMX PbIHOYHbIM, MOCAYXXUBLUME  MPUYUHONA
BO3HWUKHOBEHWUA WAW  YBEIMYEHUS  HEMNaTeXecrnocobHOCTM U MPUYMHMBLINE
peanbHbliA  ywep6 [LOMKHWUKY B [EHEeXHOl (opme, a Takke YCTaHOBUTb
COOTBETCTBME  JelcTBuiA  (6e34encTBUS)  OpraHoB  ynpas/ieHUs  LO/DKHUKA
JeNCTBYOLLEMY 3aKOHOAATENbCTBY. 10 BCeil BEPOSTHOCTM, AaHHbIV MYHKT AO/MKEH
OblT UCKOYNTL BO3MOXHYHO MNPeAB3ATOCTb apOMTPaXKHOrO YMPaBAsOLWEro C
Yy4eToOM TOro, YTO aHasm3 [O/DKEH B NepBY0 oyepefdb YCTaHOBUTbL COOTBETCTBUE
COENOK M [esAHWA  OpraHoB  YynpaBfieHUs  LO/DKHUKA — [AeNCTBYOLLEMY
3aKOHO/AaTeNbLCTBY.

OnpefeneHHO HeBbIFOAHbIE YCNOBUSA CLEMKW, 3aKHOUYEHHON A0MKHUKOM,
MOryT 3aTparmBaTb, B YaCTHOCTM, LEHY MMYyLLecTBa, PaboTbl U YCAyru, BuAabl U
CPOKM nnaTexa Mo chenke. Takum 06pa3oMm, OUeHKa NIMKBUAHOCTU MMYLLECTBA,

BbIFrOAHOCTN WX  HEBbLITOAHOCTU yCﬂOBMIZ COENKN UEIMKOM 3aBUCUT OT
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CYObLEKTUBHOIMO MHEHWUs  apOUTPaXKHOro  YMNpaBAslOLWLEero, KOTOpbIM  OyayT
PYKOBOACTBOBATLCA HE TO/IbKO KPeAUTOPbl M apObuUTPaXKHbIA cya B paMKax gena o
0aHKpPOTCTBE, HO M NPaBOOXPaHUTENbHblE OpraHbl U CyAd N0 afMWHUCTPATUBHbLIM
fenam, paccmaTtpvsatowie coobuieHMe O NpPecTynieHun wunum  geno o6
aAMUHUCTPATUBHOM MpPaBoHapyLUEHMW. pK 3TOM apoUTPaXKHbIA YNPaBnsaoLWmMiA He
CBA3aH  HeOoOXOAUMOCTbDO CO  BCEM  Hagfexawein O0O6bLEKTMBHOCTHIO U
N06POCOBECTHOCTLIO YCTAaHOBUTL COOTBETCTBME AEAHUI PYKOBOAUTENEN AO/MKHNKA
NENCTBYIOLLEMY 3aKOHOAATENbCTBY W UCK/OYUTL MNPOTUBOMPABHOCTb TaKUX
NESHHUA BBULY CMOXUBLUMXCA YC/IOBUA UMW OLUIMOKM MPU MPUHSATUN PELLEHNS O
COBEPLLEHWW TOW U MHOW CAENKN. B 3aKoveHnn apbuUTpaXKHOro ynpas/stoLLEero,
KOTOpoe B MNOAAaBNAIOWEM OOMbLUMHCTBE C/lyvyaeB SBASETCA MOBOAOM  AnA
BO30Y>XaeHUs1 fgena 06 agMUHUCTPATUBHOM MpPaBOHAPYLLUEHUW WAWU YTO/IOBHOIO
aena, AOCTATOYHO /Wb MPOBECTM  (DOPMasibHbIA  aHaIM3  3KOHOMMUYECKUX
nokasatenein JO/MHKHUKA B [lefle 0 HEeCOCTOATE/IbHOCTM M YyKa3aTb CYObeKTUBHYIO
OLEHKY apbuTpaXKHOro YnpaBAsOWEro B OTHOLUEHWM MpoaHann3MpoBaHHbIX
9KOHOMUYECKMX MOKa3aTeflel W cAenok. B pesynbTaTe BOMPOC BO36YXXKAEHWUA
aAMWHUCTPATMBHOIO NPOM3BO/ACTBA MM YIOIOBHOIO NpecnefoBaHnst hakTUYecKu
Haxo4uTCA B BefdeHUW nnua, He TOMbKO He 06/1a4atoLlero COOTBETCTBYHOLLEN
KOMMETEHLMEA, HO JaXKe He ABNSKLLErocs roCyAapCTBEHHbIM CAYXaluM Wau
COTPYAHUKOM Cye6HOI cucTembll

Bonee onpeaeneHHble KPUTEPUN YCTAHOBNEHbI BpeMeHHbIMY NpaBunaMmu ans
onpeaeneHns npu3HakoB (OMKTUBHOrO 6GaHKPOTCTBA. TN KPUTEPUM CBSA3aHbl C
NPOBOAMMbIM apOUTPaXKHbIM YMPaBAAKOLWMM aHaIM30M 3HAYEHUIn N OUHAMUKM
KoapmumeHTa  abCOMOTHOM  NIMKBUAHOCTW, KoapmumeHTa  TeKyllei
NNKBUAHOCTK, MNOKasaTend 06ecnevyeHHOCTN 0653aTenbCTB  JO/DKHUKA  ero
aKTUBaMK, a TakXke CTereHW NNaTeXxecnoCcoOHOCTU MO TeKyL MM 06s3aTeNbCTBaM
[NO/MKHMKa. B cnyyae ecnn NpoBeAEeHHbI aHain3 YKasblBaeT Ha Haimuune y

OO/DKHUKa BO3MOXHOCTW yAOBNETBOPUTL B MOJHOM obbeme TpGﬁOBaHVIFI

14YuctonawmHa C.C. AHaNUTUYECKMe Npoueaypbl BbISIBNEHWS (UKTUBHOIO U MNpefHaMepPeHHOro
6aHKpoTcTBa. M., 2014. C. 8-9.
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KpeAUTOPOB MO [eHeXHbIM 06s3aTenbcTBam M (Unm) 06 ynnate 06s3aTeNbHbIX
nnaTexen 6e3 CyLECTBEHHOIO OC/MOXHEHUA WA MPEKPaLleHUsi XO035SMCTBEHHOM
LeATeNbHOCTN, apoUTPaXKHbIV yYNpaBnaoLWmii AenaeT OCHOBaHHbIN Ha 06 bEKTUBHbBIX
[laHHbIX BbIBO/ O Ha/IMUUKN NMPU3HAKOB PUKTUBHOIO 6aHKPOTCTBA.

Mogsogs  wmTOr,  cnegyet  OTMeTUTb.  OCHOBaHWEM  HaCTYM/EHUA
aAMUHUCTPATUBHON  OTBETCTBEHHOCTWM  BbICTYMaeT  COBEPLUEHWE  AEAHUS,
XapaKTepusyemoe AencTBMeM UM 6e34eNCTBMEM W BK/KOYAKOLLEE BCE NPU3HAKMW,
npegycmoTpeHHble cT. 14.12 KoAIll P®. YronosHas e OTBETCTBEHHOCTb
HacTyrnaeT npu COBEPLUEHUN [AesSHUSA, KOTOPOe COAEPXWUT BCe MPU3HAKM
paccMaTpMBaeMOro Hamu cocTaBa NpectynneHus. Mpobnemamu MPUBIEYEHUS K
OPUANYECKOW OTBETCTBEHHOCTU MOXET CNYXWUTb, B YaCTHOCTW, HefOCTaTO4Has
KOMMNETEHLNSA OpraHoB, OCYLLLECTBNISAEMbIX HaNOroBble MPOBEPKM, NM60, Hanpumep,
He Haanexawas OO6bLEKTUMBHOCTbL U  A0OPOCOBECTHOCTb WCMOJSIHEHUS  CBOWUX

0653aHHOCTe apOUTPaXKHLIMU YNPaBASOLWMMMU.

3.3 NMpnopnTeTHbIE HanpaB/ieHUA COBEPLUEHCTBOBAHMA MexaHu3ma

NPOTUBOAENCTBUSA (DMKTUBHOIO 6aHKPOTCTBA

dakTuyeckun c1. 197 YK P® He npuMmeHATcs, T.e. ABNSETCA «MepTBO». Ee
aucnosmumsa  abCconlOTHO  He  COOTBETCTBYeT  aKTyalbHOMY  3aKOHYy O
HEeCOCTOATENIbHOCTN. BaHKPOTOM NULUO MOXET OblTb MPU3HAHHO TO/ILKO O
peweHnto cyga (apouTpaxXHOro cyfa) U COOTBETCTBEHHO Mpouefypa Npu3HaHUA
nuua 6aHKPOTOM KpaiHe 3aTshKHas.

Cama npouefypa HOCUT MyO6/IMYHBIA  XapakTep W COOTBETCTBEHHO
MHopMaumsa 0 6aHKPOTCTBe AOCTYMHA 418 TPETbUX /UL,

MpoaHann3npoBaB CyfebHYH0 NpakTWKy, BCe uYalle CTaHOBWUTCA BUAHO
co3fjaHne (PUKTMBHOMW 3af0/IXXEHHOCTW, pasmep KOTOPOW He TOMIbKO He NO3BOMSET
peasibHbIM KpeamTopam m3bpatb KaHAMAATYPY YNpaBasatoLLero, Tem caMbiM MeLlas

M pPeasin30BbIBaTbL CBOE MPaBO MO0 KOHTPOJIKO Had AO/DKHUKOM U ero aktnBamuy, HO



M cO34aeT Yrpo3y BbiBOAA CPeACTB OT peanm3auny KOHKYPCHOW Macchl JOSIXKHUKA
(PMKTUBHBIM KpeamTopam.

B KauyecTBe npvmMepa MOXXHO 0603HaYMTb NPUHATOE APOUTPAXKHBLIM CYLOM
peweHne 06 O0TKase BO BK/IHOUEHUWN B PeecTp Kpeantopos GaHkpoTsawerocas OO0
«AKBamapkeT» TpeboaHnini OO0 «AprymeHT» B cymme 4 200 000 000 py6nei.

Takoi 06beMHbIV pa3Mep TpeboBaHUIA 06YCOBINBAETCA TEM, YTO Ha MOMEHT
NpeabsBieHNs, B peecTp TpebOBaHUN KPeAUTOPOB YXKe Oblv  BKIKOYEHbI
TpeboBaHUA Ha cymmy 6onee 3,8 mapg py6., a 3HauMT, AN NOYYEHUSs KOHTPONA
Ha/ NpoLeaypoil HY>XXHO BbINI0 «HANTU» ellle 60MbLUe TPE6OBaHUIN.

B o060cHOBaHMe 3aKOHHOCTM cBoMX TpeboBaHWA OO0 «APrymeHT»
MPUIOXKMNO K 3adB/IEHUIO BCTYMNUBLUEE B 3aKOHHYKO CUNY peLleHne cypa obuyein
IOPUCAMKLMK, COrfaCHO KOTOPOMY AO/MKHUK Obln [O/MDKEH paccumMTaTbca 3a
MPUOBPETEHHbIV MM paHee 3eMeSIbHbIN Y4YacTOK.

CTOWUT OTMEHUTb, YTO «MPOCYXXMBaHWMe» A0Nr0B B Cyax 00Leil opUCaNKLMN
rnepes VX BKIOYEHNEM B peecTp TpeboBaHUI KPeaNTOPOB Yepes apouTpaXKHbIN cyf
ABNAETCA [eNOM MPUBLIYHLIM, [OBO/IBHO YacTO BCTpevarolmMcs, 0 MeTodax W
TEXHOMOrNN  CO3[4aHUA TaKOW 3af0/IKEHHOCTM XOpOLIO W3BECTHO HOpPUCTaM-
npakTuKam. Tak Kak cyg 0653aH NPUHUMaTb K BKIKOYEHMIO TaKyHO 3340/KEHHOCTb
B CUly NpeanumanbHOCT 060CHOBbLIBAOLLErO €e peLleHus, «HapucoBaHHas»
TakMM 00pa3oM U (haKTMYeCKU (PMKTMBHaA 33[0/DKEHHOCTb [0CTaTOYHO
NoAKpensieHHas 1 faxe MMeeT Mo coboi Koe-Kakme 3aKOHHbIe OCHOBaHUA, MyCTb
Aaxe 1 6asmpytoLLleecs Ha HeJoCTOBEPHbIX (MOANOXHbBIX, ChanbCUNLMPOBaHHbIX)
[0Ka3aTeNbCTBax.

Ha npaktuke 60pOTbCA C TakKoOW 3af0/HKEHHOCTbIO NpefCcTaBaseTcs
BO3MOXXHbIM TOJIbKO Yepe3 Cyf, BbIHECLUMA HenpaBoCyfHOe pelueHune. Mpu aTom
Hafo [oKas3aTb U 060CHOBaTb (JaKT HE3aKOHHOCTW W, TOMIbKO MPOAs 3ToT 3Tan
(KOTOpbI He TaK-TO /IEFKO MPONTWN, OCOBEHHO C YYETOM CPOKOB [aBHOCTM M Np.),
MONbITATLCSA OCNOPUTL PUKTUBHYIO 3a[l0/DKEHHOCTb B apOUTPaXKHOM Cyje.

VIMEHHO  TakoOl  HafeXHbld M NPOBEPEHHbIN  cnocob  co3faHus

«[IPY>KeCTBEHHOI» KPeAWUTOPCKOI 3a0/MKEHHOCTU Bblbpanu Ans cebs tpuUCTbI
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OO0 «AprymeHT», 0 4YeM W ObIJI0 yKa3aHO B WTOrOBOM peLUeHMM Cyja,
OTKa3aBLUero 1M BO BK/IKOUYEHUMN B peecTp TpeboBaHU KpeaAUTOPOB. 3aHSAB CTOPOHY
KpPeaMTopoB, CyA TakxKe npuilen K Bbisogy, 4To nonoxeHnsa ANK P® n MK P® o
NperanLnanbHOCTU 06CTOATENIbCTB, YCTAHOB/MEHHbIX BCTYNUBLUMMW B 3aKOHHYHO
CUNY peLeHnAMUN apoUTPaXKHbIX CYL0B U CyA0B 00LLel OpUCAUKLNN, YCTAHOB/EHbI
He A4/19 TOro, YToObl YYaCTHUKKU NpoLecca ¢ MOMOLLbI 3TUX HOPM MOATBEPXAanN
HanuMe y HUX CYOBLEKTMBHBLIX FPaXLAHCKUX MpaB MyTeM HE3aKOHHOro Wau
He06POCOBECTHOrO MOBEAEHMS, YTO B CBOK O4epedb NO3BOSIUIO Obl UM M3B/IEYb
0NA cebsi npeMMyllecTBa TakKoro HefoOpPOCOBECTHOrO MOBEAEHUA WMEHHO B
rpaxJaHCKMX MpaBoOTHOWeEHMAX. OfHaKo A/ Takoro BbiBOAA KpeauTopam
MPULLINOCL NOoCTapaTtbCs U MPeAbsaBUTL B CyJ CBEAEHUS O TOM, YTO 3eMeSIbHbIN
y4acTOK NepBOHaYasibHO CTOWN 2 M/H py6. M ABNSANCA COOCTBEHHOCTHIO OLHOMO M3
NpeanpUATUA rPynnbl KOMNaHUA «AKBa», a TakKXXe pe3ynbTaTbl ABYX HE3aBUCUMBbIX
3aK/TKOYEHMIN 0 ero PbIHOYHOW CTOMMOCTM Ha 60 1 65 MNH py6neinl

AHanornyHblin npumep cnyumnca n ¢ OO0 «Tomb». Ha 3TOT pa3 yXKe € Lefbio
3axBaTa MMYyLLEeCcTBa KOMMaHUW.

[eno obCcToAN0 B CrefyoLemM, BOCNO/b30BaBLLMCL BHYTPUKOPMOPATMUBHbIM
KOH(/IMKTOM W MOMy4YMB KPaTKOBPEMEHHbI AOCTYM K ynpas/ieHW0 KOMMaHWeN,
3aMHTepecoBaHHblE Nuua npuobpenn y aduanpoBaHHOW KOMMNAHMM Takou
y4acToK Ha cymmy 60nee 100 M/H py6., UTO (haKTUYECKM ObINO B AECATKM pa3 BblLLe
ero pbIHOYHOW CTOMMOCTW, a 415 ero MpuobpeTeHns MONYUYUIN 3aeM Y LPYrou
apmnmpoBaHHOM KOMMNaHMK. Llesiblo yKasaHHbIX NNL BbICTYMNa UMYLLECTBEHHbIN
KOMM/EKC N 3eMe/bHbI/ YHaCTOK, PacrnosioXKeHHbIN B 0XXWB/IEHHOM pailoHe B CaMOM
LLeHTpe ropofa, nepefaHHble B 3a70r Mo fA0orosopy 3anWma. «OpymManncb»
3axBaTUMKM TOSIbKO NOC/e TOro, Kak CyA YAO0BNeTBOPM X04aTalNCcTBO NoTepneBLUei
CTOPOHbI O MPUOBLLEHMN K Aefly KOMWUA MaTepuvanoB MPOBEPKW, MPOBOAUMOMN
cunamm  06nacTHOro  ynpaefieHUss  3KOHOMMYeCKOW  6e3onacHocTM U

NPOTMBOAENCTBMA  KOPPYNUUX, COTPYAHMKN KOTOPOrO BbIACHWAM, 4TO BCe

14eno Ne A27-395/2015, paccmaTprBaemoe B ApoutpaxkHoMm cyge KemepoBcKoii 06/1acTu [ONeKTPOHHbIN
pecypc]. URL: https://kad.arbitr.ru/Card/affl8666-44bd-4880-8ff8-laldb6c5al55 (gata obpaweHus: 01.11.2023).
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NCMONb3yeMble [ANA  YNPaBfeHWs pPacyeTHbIMKM  cyeTamu  adUAMPOBaHHbIX
KOMMaHuii 3axBaTuMKoB IP-afpeca OfIMHAKOBbI, a CaMl PYKOBOAWUTENN KOMMaHUIA
ABNAOTCS B3aMMO3aBUCUMbIMU NILLAMMN.

OTMeTM, 4YTO B 0060MX pacCcMaTpPMBaeMblX Cfyyasx [0 YronoBHOrO
NpecnefioBaHNs Tak W He [OLWJIO, OAHAKO aKTWMBHas MO3ULIMS CTOPOH MO3BOMWNA
3hheKTUBHO NPOTMNBO/ECTBOBATL COBEPLLIAEMOMY NPECTYMN/IEHMIO.

PacCMOTpPEB HECKONbKO MPUMEPOB, CTAHOBUTCS QYEBMAHO, YTO HEPeaKo
6aHKPOTCTBO MCMO/b3YeTCd B MPOTMBO3AKOHHbLIX CXeMax Mo yxody OT onnathl
KPeMTOPCKO 3a[0/MKEHHOCT W HANoroB, a Takke MNpuU HeApyXXeCTBEHHbIX
MOrNOLLEHNsIX. YKasaHHble MPOTUBOMPaBHbIE AENCTBUS He TONbKO MOAPbLIBAOT
OCHOBbI 3aKOHO/ATENbCTBA O HECOCTOATENIbHOCTU (6aHKPOTCTBE), HO U CO3Aal0T
peanbHY  Yyrposy 3KOHOMWYECKOMY MOTEHUMany rocyaapcTsa, HaHocs
CYLLECTBEHHbIA Bpef Cy6beKTaM PUHAHCOBO-X03SMCTBEHHOW AeSTENbHOCTH.

IMeHHO BBMAY BbICOKOI CTeneHW OO6LLIECTBEHHOW OMACHOCTM CTaHOBUTCS
OYEBWJHON  HeOob6XOAMMOCTb  AOMONIHUTENLHOTO  PErynnpoBaHnUs  MHCTUTYTA
HECOCTOSATENbHOCTU (6aHKPOTCTBA) CO CTOPOHbI FOCYJApCcTBa, B TOM YMC/e MyTeM
peanun3aluy COOTBETCTBYIOLLMX YTrOIOBHO-NPABOBbIX M YTOMIOBHO-NPOLECCYabHbIX
HOPM.

CTaHOBUTCA  OMpPeJeNneHHo SICHO, 4TO HeJ06pOCOBECTHONO  A0/MKHMKA
MPVBEKAeT BO3MOXHOCTb 3/10yNOTPe6UTL NMPaBOM 6Ge3HaKa3aHHO CMucaTb A0NTW
yepe3 GaHKPOTCTBO. TeMm 6Gonee, 4TO PbIHKOM CEroAHs CHOPMMUPOBaHBI
y3KOCMeLManu3vpoBaHHble KOMaHfbl OPUCTOB, 3aHUMAalOLMXCA peanunsalmeli
MPECTYNHbIX CXEM B 3TOl ciepe.

Ha cerofHAWHWIA AeHb TaKUe CXEMbl HE BCEraa BWAHbI HEBOOPYXKEHHbIM
rNas3oM, OCMI0XHEHbI NpeABapsOLLUMU UX OTbIFrPaHHbIMK CyAe6GHLIMU NpoLeccamm
C YYaCTVMEM 3aMHTEPECOBAHHbIX CTOPOH, PELIeHUSAMM KapMaHHbIX TPETENCKUX
CYZlI0B M NPOYMMW He3aKOHHbIMWU AelCTBMUSMU, HanpaBMeHHbIMW Ha COBepLLeHMWe

HenpaBoOMepPHbI AeNCTBUA Npu 6aHKPOTCTBEL

' PasbirpaeBa E.H. KpumunHanbHoe 6aHKpPOTCTBO - (hopma xueHna? XXypHan poccuiickoro npasa. 2017. Ne



VIMEHHO M03TOMY Heo6X04MMO BHECTU KOPPEKTMPOBKK B CT. 197 YK PO,
MMEHHO B 3TOM pyc/ie Ao/MKHa 6blTb n3MeHeHa cT. 197 YK P®, B yacTHOCTH, OHa
[JO/MKHA ObITb HampaBneHa Ha KpPpUMWHaAIM3aUMK0  [esHWUWA, CBfI3aHHbIX C
He3aKOHHbIMU AeACTBMAMM B pamKax npouesypbl 6aHKpOTCTBA.

Mpegnaraem uenecoobpasHo cT. 197 YK P® u3noxutb B CneayroLLlen
pefakuunn:

«CT1atba 197. ®UKTUBHOE 6AHKPOTCTBO»

®PUKTMBHOE 6aHKPOTCTBO, TO €CTb 3aBEAOMO JIOXKHOe TMPUHATUE Mep
pyKoBOoAguTenem wuau ydpegutenem (y4acTHMKOM) HOPUAMYECKOrO finua Mo
BO30Y)XAEHUIO HECOCTOATENbHOCTM [aHHOr0 HOPUANYECKOrO /nua, a paBHO
rpaxgaHWHOM, B TOM 4uC/ne WHAUBUAYa/bHbIM nNpeanpuHUMaTENeM, ecnum 3To
JestHMe NPUYUHWUIO KPYTHbIN YLlepo».

JaHHaa pefakuma onpefeneHHO MOKa3biBaeT, UYTO PYKOBOAWUTENbL WK
yupeauTens (y4YacTHMK) HOPUAMYECKOrO /fiMla HaMepeHHO MPUHUMAeT NOXKHble
Mepbl 419 NPU3HaHUA cebs HECOCTOATENbHbIM.

CnefyeT YNOMsHYTb, 4TO CYLLECTBYHOT OOBLEKTMBHblE MPENATCTBUA B
3()(PeKTUBHOM peannsaLmnm YronoBHO-NPaBOBbIX HOPM, MNpefycMaTpuBatoLmX
OTBETCTBEHHOCTb 33 KPUMUHa/bHble 6aHKpoTcTBa. OOYC/IOBMEHO 3TO TEM, YTO
TakMe MpecTynneHns OObEKTMBHO 06/1aJal0T  BbICOKOW NATEHTHOCTbIO, WX
YUaCTHUKN, KakK npasuno, BbICOKOVHTEN/IEKTYa/IbHbIE coobuyecTsa.
OTAMUNTENbHON  4epTOiM  BbICTYMaeT  TWaATe/IbHOE  MIaHUpPOBaHME U
nocrefosatenibHas  peanmsauus  MPecTynieHns, XapakTepHas  GnaHKeTHas
AMCNO3nLMA, OTCbINaroLLas Hac K HopMamM 3aKoHofaTenbCTBa 0 6aHKPOTCTBE, a 3To,
noXanyi, O4HO M3 CaMbIX C/IOXHOYCTPOEHHbIX BUAOB perynuposaHusal

MoABOAS UTOM MOXKHO CKas3aTb, YTO MMetoLLasacs cerogHsa cyaebHas npaktunka
Mo NPWB/IEYEHUIO NINL, K YTONOBHOW OTBETCTBEHHOCTM MO3BO/IAET 0603HAUNTL KpYyr

npo6nemM 1 caenatb psj BbIBOJOB:

1EmenbsiHoBa M.A. T1poTvBOfeNCTBME KPUMUHAIbHLIM  6aHKPOTCTBaAM: CTpaTerum  KpynHemLwmx
KpeauTopoB. EBpasniickas agsokatypa. 2016. Ne 2. C. 124-125.

60



1 OTCyTCTBME eAMHOro MoAxofa K onpefeneHnto NpM3HakoB GaHKPOTCTBA.
OfHoOI 13 Hambonee 4YaCTO BCTPEYAOLMXCA MPUYMH, SBNSHOLLMXCSA OCHOBAaHMEM
0N OTKasa B BO3GYXAEHWM  YrofOBHOrO  fJena, BbICTYMaeT  WMMEHHO
HeonpeaeneHHOCTb B TOM, YTO MMEHHO CUMTaTb MPMU3HaKaMn GaHKPOTCTBA M Koraa
MMEHHO OHM UMEKT MeCTO ObITb. B BMAly TOro, YTO NPU3HaKM 6GaHKPOTCTBA B CUMY
MONOXeHUi A cT. 3  3akoHa O  0GaHKPOTCTBE  TECHO  CBSi3aHbl  C
HEMNNaTeXecnoCo6HOCTLI, TO AOMKHO ObITh OMNpeaeNeHo, YTO NpPeKpalleHne Taknx
pacyeToB [O/MKHO ObiTb 00OYCMOBNEHO OOBLEKTMBHLIMK (HaKTOpaMu, 3TO 3HAUUT
OTCYTCTBMEM peanbHO/ BO3MOXHOCTW OCYLLECTBATL pacyeTbl, a He MPOCTbIM
HEXenaHWem BECTW Takue pacyeTbl WK, CKaXKeM, COKPbITUEM aKTUBOB, 3a CYeT
KOTOPbIX TakKu1e pacueTbl MOrM Gbl ObITb NPOM3BEAEHbI. MpK 3TOM B CT. 2 3aKOHa 0
6aHKPOTCTBE YKa3aHO, UTO Mof HennaTeXxecnoCo6HOCTbIO MOHMMAETCA UMEHHO
HE[lOCTATOYHOCTb  [IEHEXHbIX CPEACTB, OAHAKO ANs  Lefeid  YronoBHOro
NpecneioBaHUs nonaraeM Heo6XOAWMBIM  YATM OT  MOHATUS  MNPU3HAKOB
6aHKPOTCTBa, NPUBSA3aB OOBLEKTUBHYKD CTOPOHY NPECTYNNEHNUS K KPUTEPUAM
HeJ0OCTaTOYHOCTU MMYLLIECTBA.

metolmecs B apceHane 3KCMepToB-KpuMuHanuctos OBJL meToauyeckue
PEKOMEHAALMM MO BbISBMEHMIO NPU3HAKOB GAaHKPOTCTBA B OCHOBHOM CBSi3aHbl C
YCTaHOBNEHMEM HEMNaTeXecrnocobHOCTM, B TO BPeMSi KaK BCe KPUMUHabHbIE
6aHKPOTCTBA (DAaKTUYECKU CBs3aHbl C BbIOLITUEM aKTMBOB, TO €CTb, MO CYTW, C
BO3HWKHOBEHMEM TMpPU3HAKA HeAoCTaTOYHOCTM WMYLLecTBa. Ha BO3HMKHOBEHWE
VIMEHHO 3TOr0 MPM3HaKa M YKa3bIBaeT AUCNo3nuus cT. 196 YK P®: «...coBeplueHune
OeliCTBMIA, 3aBEAOMO  BNEKYLIMX HECMOCO6HOCTb... B  MOMHOM  06beMe
Y[0BNETBOPUTL TPe6OBaHMS KPEeAUTOPOB MO AEHEXHbIM 0653aTeNbCTBAM...». Tak,
MPY BO3HUKHOBEHWMN (OMHAHCOBLIX 3aTPYAHEHMWI NpeanpUHUMATENb 3a4acTy X0TS
M He MMeeT BO3MOXHOCTM paccuMTaTbCsl C 3af0/IKEHHOCTbID, CPOK MCMONHEHNS
KOTOPOi HacTynu/, 3a CUYET CBOMX Haubosiee NMMKBUAHLIX aKTWBOB, HO, C [ApPYroi
CTOPOHbI, KPeauTopbl UMEHT BO3MOXHOCTb  MOMYYUTb  MCMOMHEHME MO
006s3aTeNnbCTBAM 3a CYeT WMYyLLecTBa [O/MKHMKA. Bce 3TO 03HayaeT, u4To

BO3HWKHOBEHWE CUTYaUuKn, MNpu KOTOpOI7I JOJDKHUK CTaHOBUTCA HE B COCTOAHUU
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YOOBNETBOPUTL B MONHOM 06beme TpebGoBaHMA BCEX KPeAWTOPOB, CBA3aHO,
rnaBHbiM 00pa3om, He C €ero mnnaTeXecrnocobHOCTbIO, a C HaMyYMeM B €ero
pacrnopshkeHMn akTUBOB, peannsalus KOTOPbIX B MepcrekTBe Mo3sonuia 6ol
paccumTaTbCA CO BCEMU JONTaMMU.

2. MaTepuanibHas KOHCTPYKUMS MpPecTynieHni, npegycMOTPEHHbIX CT. CT.
195-198 YK P®, npegycmaTpuBaeT Haimume NPUUUHEHHOrO yuiepba B KpPynHOM
pasmepe. Ha npakTvke >e MPUXOAUTCS CTa/lKMBaTbCA C CUTyauuen, Korja
npouedypa 6aHKpOTCTBA He 3aBeplleHa, CymMma yulepba Kpegutopam He
yCTaHOB/eHa. B Takmx cnyyasx cfefj,CTBEHHbIe OpraHbl TakXXe BbIHOCAT pelleHne 06
OTKase B YrosoBHOM npecnegosaHnn. K npumepy, BKAKOYEHWE (QUKTUBHOM
3a8[l0/1XEHHOCTM B PeecTp KpeAMTOPOB XOTA M YXYALLAeT (PUHAHCOBOE COCTOsIHUE
KOMMaHUKW, MCXOAA W3 rokasaTeneil bGyxrantepckoro 6asaHca, HO He MOXET
CBMAETENbCTBOBATb O NPUYMHEHUN yulepba KpeauTopam B OyAyLlem, Tak Kak y
KOMMNaHUX BOOOLLEe MOryT OTCYTCTBOBaTb aKTWBbl A/1A MOKPbITUSA PEeCcTPOBbIX
TpeboBaHWA, WKW, HaoO0POT, aKTMBOB AO/HKHUKA OKaXKETCH [0CTaTO4YHO [ANs
Y/[I0BNETBOPEHUS BCEX, B TOM YMCNe (DUKTUBHBIX TPe6OBaHWA.

B cBA3K C U3N0XKEHHbIM NonaraeM, YTo B LESIAX MPUB/IEYEHNS K YTO/IOBHOW
OTBETCTBEHHOCTU MpPEeCcTyn/ieHNne [O/HKHO CYMTaTbCAd OKOHYEHHbIM C MOMEHTa
COBEpPLUEHMA NPECTYNHOr0 AesHUA, B pe3ynbTaTte KOTOPOro He KpeamTopsl, a cama
opraHusauusa, npeanpuHUMaTe/ls WU TPaXXLAHUH MNONy4yaeT YObITOK B BuAe
YMEHbLUEHNA  CTOMMOCTM  MMyLllecTBa.  Tak,  BK/OYEHMe  (PUKTUBHOM
3a[J0/1KEHHOCTM B peecTp TpeboBaHWIA KPe4UTOPOB YBEIMUNT pa3mep 0653aTeNbCTB
[OO/MKHNKA, TEM CaMbIM HaHeceT emy yulepb B pasmepe BCE CyMMbl He3aKOHHO
BK/IHOYEHHbIX TpeboBaHMil. Tem cambiM MPECTyn/ieHne MOXHO OyfeT cumtatb
OKOHYEHHbIM C MOMEHTa BbIHECEHUWS PeLUeHUs Ccyaa O BK/IOYEHMM TpeboBaHMI B
PeecTp, 4TO B OOMbLUMHCTBE C/lydyaeB YMNPOCTUT peLleHne CTOAWMX Nepes
CnefcTevem 3afjady O AOKYMEHTMPOBaHMA (hakTa (anbCuuKaumm nepBUYHbIX

BYXranTepcKmx AOKYMEHTOB.
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SAKJ/TIOHEHWE

AHann3 3aKoHofaTtenbCTBa W  CheuuanbHoO nuTepaTypbl B 06/1acTu
(PMKTMBHOrO 6GaHKPOTCTBA, a TakKXe Npo6/ieM NPUB/IEYEHNA K OPUANYECKOM
OTBETCTBEHHOCTM 3a aHHbIN B, NPECTYNNEHUS NO3BONAET YTBEPXKAaTb, YTO:

Bo-nepBbIx, MCTOpPUA pa3BUTUA 3aKOHOLATENIbCTBA O HECOCTOSATE/IbHOCTU
(6aHkpoTcTBE) B Poccum GepeT cBoe Hayvano ¢ XVIII Beka n 6a3mpyetcs Ha Tpex
OCHOBHbIX 3Tana. Kaapblil U3 HUX UMeeT CBOM 0COBEHHOCTM.

Bo-BTOpbIX, OCHOBHbIM HOPMAaTWBHLIM MNPaBOBbIM aKTOM, PerynvpyroLwmum
npouesypy HecoCToATeNbHOCTM (6aHKPOTCTBA), ABNAETCA 3aKOH O GaHKPOTCTBe.
[aHHbI NPaBOBO aKT C MOMEHTA NPUHATUSA NPETEPren MHOXECTBO WM3MEHEHWIA.
OpHako peyb B paboTe maeT npo (MUKTUBHOe GAHKPOTCTBO, OTBETCTBEHHOCTL 3a
KoTopoe npefycmoTpeHa cT. 197 YK P®, a Takxe cT. 14.12. KoAIll P®.

B-TpeTbux, nog PUKTUBHLIM 6AHKPOTCTBOM MOHUMAETCA 3aBEA0MO JIOXKHOE
ny6/mMyHoe o0O6bsABNEHWE PYKOBOAUTENEM WU yupeauTenem  (y4YaCTHUKOM)
HOPUANYECKOT O INLA O HECOCTOATENIbHOCTW AAHHOIO HOPUAMYECKOTO /IMLa, a PaBHO
rpakKAaHMHOM, B TOM 4uC/le WHAMBUAYaSIbHbIM MpeArnpuUHUMATENIeM, O CBOEMN
HECOCTOATE/IbHOCTWN, €CNN 3TO [esHWE MPUUUHUIO KPYNHbIA yuwepb (cBbiwe 1,5
M/H. py6.).

B-ueTBepTbIX, MOXHO CKa3aTb O TOM, (JMKTMBHOE OGAHKPOTCTBO Kak BU[
3KOHOMWYECKOro MpPecTynneHns sBNseTcs [O0BONbHO PEAKO, a rNaBHOE C/IOXHO
[OKazyembIM, OOBLEKTOM KOTOPOro BbICTYMalT O0OLWECTBEHHbIE OTHOLLEHMS,
BO3HMKAIOLWME B MpoLecce peannsaumy rocyfapCcTBeHHOM MNOAUMTUKM B cepe
NPOTUBOAENCTBUA 3a (PUKTMBHOE 6aHKPOTCTBO. B CBOK ouepelb OOGBLEKTUBHOW
CTOPOHOW ABNAETCS 3aBeOMO IOXHOE Ny6/MUYHOe 00bABNEHNE FOPULNYECKOTO UK
(hM3nyecKoro nmua O CBOE HecOCTOATE/IbHOCTWU, MOBMeKWee MNPUUYNHEHWE
KpynHoro yuiepb6a u NPUYMHHO-CNEACTBEHHAs CBA3b MeXAy [AeNcTBUAMU U
NnocneAcTBUAMMU,

B-nATbIX, cy6beKTamy (PUKTMBHOIO 6aHKPOTCTBA BbICTYNAIOT CreunaibHble

nnua, PyKoBOAWTENb, yupeanTenb (YYacTHWUK) HOPUANYECKOrO /LA, a Takxke
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UHOMBUAYaNbHBIA  npeanpuHumartens. CyObeKTMBHas CTOPOHa  (DMKTMBHOIO
O6aHKpOTCTBa OYy[EeT XapaKTepu3oBaTbCA YMbILL/IEHHON BWHOM, NpPeAcTaBNsOLLER
cob60li, Hanpumep, COKPbITUE MMYLLECTBA, WMYLLECTBEHHbIX MNpaB  WAn
MMYLLLECTBEHHbIX 00513aHHOCTEN, MNepeAayn NMYLLLeCTBa BO BafeHne UHbIM NnLaMm,
OTUYXXAEHWE UMW ero YHUUTOXKEHNE U T.4.

B-wecTbix, Begywiee OTMYMe MpefHaMepeHHOro 6aHKpoTcTBa  OT
(PMKTMBHOIO, COCTOUT B TOM, YTO MPU PUKTUBHOM BAHKPOTCTBE B rOCYapCTBEHHbIE
opraHbl NOCTyMaeT 3aBef,0MO /I0XKHOE 3asB/IeHM e 06 3TOM, a Npu NpegHaMepeHHOM,
PYKOBO/ZCTBO HaMepeHHbIM 06pa3oM MpeAnpuHUMAlOT AeWACTBUSA, BBMAY KOTOPbIX
[eATeNbHOCTb KOMMaHWUA CTaHOBUTCA HEBbLITOA4HOWN.

Takxxe B Tekce paboTbl YKa3blBAeTCH, 4YTO CYLLECTBYIOT CrneumasnbHble
3KCMepTu3bl MO BbIABAEHUIO MNPU3HAKOB MpegHaMepeHHOro W (PUKTUBHOIO
6aHKpPOTCTBa, KOTOPble MPOBOAATCS MO UHULMATIBE YHaCTBYIOLWMX B Aefie NnL,.

B-celbMbIX, OTBETCTBEHHOCTb, MPMMeHsemMas 3a MPecTynieHns B cgepe
(PMKTMBHOrO 6aHKPOTCTBA, Yro/0BHas W agMUHUCTpPaTMBHas. OCHOBaHMEM
HacTynieHnss agMUHUCTPATUBHOW OTBETCTBEHHOCTM BbICTYNaeT COBepLUeHue
[EeAHNSA, XapakTepusyemoe AencTBMeM wnn 6e3fencTBumemM M BKIKOYarollee Bce
NPU3HaKN npefycMoTpeHHble cT. 14.12 KoAIlT P®. YT0/10BHadA XXe 0TBETCTBEHHOCTb
HacTynaeT npuW COBEPLUEHUN AeAHUSA, KOTOPOE COAEPXUT BCe MPU3HAKK
paccMaTtpuBaemMoro HamuM cocTaBa npectynnieHns. OTMeTuMm, 4YTO Hopma
3aKpenneHHas B cT. 197 YK P® ocTaeTca HeBOCTPeO60BaHHOM W MPaKTUYECKM
HEMPUMEHAEMOM, ee AUCNo3nuMS abCoNTHO He COOTBETCTBYET aKTya/lbHOMY
3aKOHY 0 6aHKPOTCTBE.

Pe3toMMpys BbILLEN3NIOXKEHHOE, ONUpasch, Ha Npobnemy, MOCTaBlEHHYHO B
paboTe, npeanaraeMm U3MeHUTb peaakunto cr. 197 YK P® crneayowmm obpasom:

«CT1atba 197. ®UKTNBHOE BAHKPOTCTBOX.

®PUKTMBHOE 6aAHKPOTCTBO, TO €CTb 3aBEAOMO JIOXKHOE MPUHATME Mep
pyKoBoauTenem wunu ydpegutenem (y4aCTHMKOM) HOPUAMYECKOrO fivua Mo

BO36y)K,£|,6HI/IPO HECOCTOATE/NIbHOCTN AaHHOIo HPUANYECKOIo Jinua, a pPaBHO
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rpaXXgaHMHOM, B TOM 4WUCNe WHAMBUAYaNbHLIM MpPEANPUHUMATENEM, ECAK 3TO
NesHNE NPUYUHUIO KPYTMHbIA YLLEp6».

Takke OTMETUM, UTO B COBPEMEHHbIX YCNOBUAX MPOAOMKAET COXPaHAThLCS
aKTyanbHOCTb Pa3paboTKu Mep, IPHPEKTUBHOIO NPOTUBOAEICTBUS SIKOHOMUYECKIM
MPECTYneHnsM. HUKaKoe IKOHOMWUYECKOe TMPECTYM/EHNE He MOXET WMETb

3aKOHHOI0 OCHOBaHWA.
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